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de-there cited. seem to be entirelyThese cases would
cisive of the arewe considering.question

•There must, therefore, be
cases.in bothon the verdictJudgment

v. Stevens.Moore

de-partners,sued as and theplaintiffsIn thereplevin for a lot of bricks
Moore, ofof onetaking propertyas thefendant the 'Williamavowed

inpropertythat the waspleadedthe theplaintiffs; plaintiffsto which
Moore, de-jointly. OnandMooreplaintiffs, Josephthe O. William

and therefore had.a departure,the held to hepleamurrer was

taken from thewerein a lot of brickswhichReplevin,
andhad attachedhewhichStevens,Daniel L.defendant,

were,and whichMoore,a "Williamtaken on writ against
to thedelivered plain-this of replevin,virtue of writby

theirtiffs as property.
“ inas partnersdescribedIn the werewrit the plaintiffs

& Moore.”C. W.and firm of J.namebusiness, under the
saidthathis second plea,forThe defendant pleaded

weredefendant,thewere takenat the timebricks, bythey
ofwere thebut propertythenot the of plaintiffs,property

said secondtoThe repliedMoore. plaintiffWilliam
at the&c., because,barred,he should not bethatplea,

in the samethe&c.,time of said propertytaking goods,
same thethe werebutMoore solely,not in Williamwas

Moore,and said WilliamC. Mooreof Josephproperty
Todeclaration alleged.as is the saidby plaintiffs’jointly,

demurred, and the plaintiffsthe defendantthis replication
in demurrer.joined
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theStanley,Morrison for plaintiffs.
1. The in werebusiness,plaintiffs, being partners jointly

seized of all the 3 36;Kent’s Com.partnership property.
Pars, Coll,1 on Cont. on Part.137; 10,11; Brown v.

1;Robbins, 64;3 N. H. 29 Vt. Bromley Elliot,v. 38 H.N.
287. It is the court to theof the look at wholeduty

;record. 668, ;1 Ch. Pl. 669 Pl. 162 v.KeaySteph.
Goodwin,16 1.Me. And to that owned theirsay they

after first stated thatproperty werehaving theyjointly,
partners, is to that it was.equivalent saying partnership
property.

2. A ain is orwheredeparture party quitspleading
from firstdeparts the case which he has madeor defense

out, 664;and has recourse 1 Ch. Pl.another;to Steph.
Pl. 410; 2 Fox, 129;Me.Saund. Pl. Paine v. 16806;

v. it451;8 Pick. and as is evident weHapgood Houghton,
did not one case as we havequit another,or defense for
shown above, there is no departure.

W. C. S. Clarke,for the defendant.G.&
The defendant demurs to one of the to hisreplications

second because therein the desert theplea, plaintiffs ground
taken them in andtheir writ declaration. In the writby
the themselves to be and that theplaintiffs allege partners,
bricks to inthem theirbelonged capacity.partnership
The defendant in William Now,Moore.pleads property

a the to theupon declaration, wit,replication sustaining
first to this are affirm­replication the boundplaintiffsplea,

to show the existence of theatively alleged partnership
and the of the it. Taylor True,bricks v. 27ownership by

220.N. H. We submit that issue on thisbeing joined rep­
Thelication, such evidence would not be issuenecessary.

be the evidence ofmust found for aplaintiffs upon simply
The then is bad.joint ownership. replication Steph. Pl.,

1;sec. 6, 304, ;rule Com. Pleader Co. Litt. aDig., (P. 7);
2Vin. Richards v.Ab., 83,Saund.Departure; Hodges,
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and note Mr. Williams. But theby suggestplaintiffs
are seized allbecause ofthat partners jointly partnership

follow,isthere no this does notbutdeparture;property,
seized ofthe that allcourt holdunless persons jointly

are therefore partners.property

theissueThe make anBellows, uponJ. pleadings
the defendantand itof the toplaintiffs, disproveproperty

hisinin a third namednotshow personpropertymay
is4 N. H. 500. The burdenWebster,Brown v.avowry.
v.Taylorto inshow them.the plaintiffs propertyupon

21 H. 175.v. N.221; Wendell,H. Belknap27 N.True,
thesue as andcase the partners,this plaintiffs allegeIn

and of course in theirbe their partner-to property,goods
A to the theavowry propertyplea allegingcapacity.ship

asin and notC. William butMoore,Josephbeto jointly
aisnot maintain the declaration. Theredoespartners,

not is differentbecausedeparture, only proofsubstantial
a as theit make material difference tobut mayrequired,

creditors. Here the plaintiffs pleadof attachingrights
in inwas not butMoore,Williamsolelythe propertythat

in C. as in theMoore, is themJosephand jointly, byhim
declaration this can re-Unless, then, bealleged.plaintiffs’

as an that as theheld itallegation they partners,garded
aasis bad departure.plea

the counsel theplaintiffs’is contended that alle-byIt
a is toownership equivalentof thatjoint alleginggation

it as the thatpartners, uponowned ground partnersthey
owners. But we think this is not tena-positionjointare
it is clear that; tenantsquite parties jointfor bemayble

and not hold asit thea chattel and differ-yet pai’tners,of
isthem material.between In onequite the caseence
and in not;is the other inand one thesurvivorship,there

of athe have and in thepartners preference,creditors
not.other

“thinkdo we that the as the saidNor phrase plain­by
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tiffs’ willdeclaration the construction ofalleged” change
;the itfor can not a distinctplea qualify ofallegation

joint doesNeither the counsel con­ownership. plaintiffs’
tend that it adoes. Such defect badbeing upon general
demurrer 648,Ch. Pl. and note there must be(1 1),

theJudgment for defendant.

Ayer v. Tilton.

Ayer Mooney.v.

One of several co-sureties on a promissory representednote to the defend-
ants, sureties,two of the hethat himself a principal,was and pledged

defendant, Tilton, notes,to the certain promissory and among them the
ofnote the plaintiff, surety,who also a as securitywas for Tilton’s

liability, and at the same Mooneytime informed hethat also was
hysecured this pledge. The plaintiff, was surety,who another after-

debt,paidward the relyingwhole and theupon principal to repay
him, father,sent the so paid hynote his made the pledge,who and with
a knowledge pledgeof directed him to thesuch allow defendants to take

done,their names thefrom note. This was thewith understanding of
defendants,plaintiffthe and his father and the that the note was thereby

ended;destroyed, itliability uponand the anddefendants’ thereupon
pledged.Tilton to the father the notes sosurrendered Afterward the

principal,to obtain of theplaintiff, failing payment after notice and
demand, :—brought these suits for contribution

acts,Held, bythat hisplaintiff having,the lulled theown defendants into
security, giveand caused them the notes soup pledged,to was now
estopped setting up any againstfrom claim for contribution either
defendant.

for forAssumpsit, contribution themoney bypaid
Francis B. a note alluponplaintiff, Ayer, signed by

the with the that heothers, wasplaintiffparties, claiming


