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tiffs’ willdeclaration the construction ofalleged” change
;the itfor can not a distinctplea qualify ofallegation

joint doesNeither the counsel con­ownership. plaintiffs’
tend that it adoes. Such defect badbeing upon general
demurrer 648,Ch. Pl. and note there must be(1 1),

theJudgment for defendant.

Ayer v. Tilton.

Ayer Mooney.v.

One of several co-sureties on a promissory representednote to the defend-
ants, sureties,two of the hethat himself a principal,was and pledged

defendant, Tilton, notes,to the certain promissory and among them the
ofnote the plaintiff, surety,who also a as securitywas for Tilton’s

liability, and at the same Mooneytime informed hethat also was
hysecured this pledge. The plaintiff, was surety,who another after-

debt,paidward the relyingwhole and theupon principal to repay
him, father,sent the so paid hynote his made the pledge,who and with
a knowledge pledgeof directed him to thesuch allow defendants to take

done,their names thefrom note. This was thewith understanding of
defendants,plaintiffthe and his father and the that the note was thereby

ended;destroyed, itliability uponand the anddefendants’ thereupon
pledged.Tilton to the father the notes sosurrendered Afterward the

principal,to obtain of theplaintiff, failing payment after notice and
demand, :—brought these suits for contribution

acts,Held, bythat hisplaintiff having,the lulled theown defendants into
security, giveand caused them the notes soup pledged,to was now
estopped setting up any againstfrom claim for contribution either
defendant.

for forAssumpsit, contribution themoney bypaid
Francis B. a note alluponplaintiff, Ayer, signed by

the with the that heothers, wasplaintiffparties, claiming
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said and that the in thedefendantssurety upon note,
were, themselves,actions as between with theco-sureties

the The triedPlea, issue. actions wereplaintiff. general
the court, and the facts :foundby following

On the 25th note1856,of theOctober,day following
was made:

value“For received we andseverally promisejointly
Caroline B. order,to or one thousandpay Taylor, dollars,

one date. 1856.in from October 25,year
B.Ayer, Ayer,Otis F. John DavidAyer, Tilton,

surety.”
were theAnd the back of said noteupon following

names:
“ "Washington G-.Mooney, Kelley,Benoni Samuel

Shaw.”
face and back of thenames,All both thethe upon

datethere on or about the and ofnote, daywere placed
and ever into thethe same wasnote, passedthe before

Tilton,of the or the loaned it.hands payee, money upon
and the at theShaw, note requestKelley signedMooney,

thethis wasF. B. brother ofof Otis Ayer, plaintiff,Ayer.
sons of Otisand were both John Ayer.Otis theyAyer,

the noteall for which washad the given,moneyAyer
andnote;in the said hiswas, fact,and principal upon

forwere sureties him.and the brotherplaintifffather
after this removed to themoney, west,Otis Ayei’, obtaining

theresides; note,and andhas since resided stillhewhere
andsued,it was servicedue,when becamenot paidbeing

note, about theall the theuponmade upon signerswas
1857; and gaveJohnNovember, Ayer thereuponoffirst

noteshim certain asout toTilton security, by turningto
theone plaintiffwhich was bycollateral, signedamong

“all to be held&c.,to byJohn$500, Ayer,for payable
shall beTilton as surety,said note, bytill signedTilton

of allharmlessand Tilton savedthe principals,bypaid
ofand introuble signingloss, costs, expense consequence
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the same.” This of thisknewplaintiff securitynothing
it Itfather,his at the time wasbeing given.given by

that had himself to Til-Johnappeared Ayer represented
at the time of him aton, this as'giving security, principal
the said that he did same after-note, and theupon thing

ward to and other on thethe the back ofsignersMooney
note, and informed them that he had abundant secu-put

into Tilton’s hands to them allrity secure anyagainst
note;said but it did theupon not thatliability appear

hadplaintiff or notice of that fact.any Theknowledge
on the 18th ofplaintiffj wishedday 1858, toJanuary, get

his noteup to his father, which hadpayable been assigned
to Tilton as above indescribed, order to of somedispose

to secureproperty it, and. he carried an-mortgaged
other note to his father, to for it, which noteexchange

carried Tilton,to and hethey andtogether exchanged
took this last note,mentioned and theup plaintiff’sgave
said note which he andheld, John a forgave Ayer receipt
this last note in lieu of the other. The knewplaintiff
that his father had Tilton this time,at thatgiven security
and for andwhat, assented asit,to as far the above acts

assent;show but it did not that he theknewany appear
terms on which the was asprecise security given specified

in the from Tilton to ThereJohn was noreceipt Ayer.
consideration for the of these notes Johnassignment by

to theAyer of hisTilton, fact the saidexcept signing
note as and the ofaforesaid Johnsurety, representations

theThe afterward took noteAyer. plaintiff up signed
all these and and to Missby parties others, given Taylor,

and it in hisfulland thatpaid brother, Otisthinking
him out,would the thus he sentAyer, paidmoneypay

the note to his atfather, John John’s request, whoAyer,
carried the note to and him to cutTilton, allowed out his
name note,from the Tilton to saidwhereupon upgave

all he asJohn the notes held collateralAyer security,
he hadand received from John the receipt forAyer given

von. xlii. 27
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thesame; sentthe it that theand whenappeared plaintiff
note he to Tilton take histo John directed him letAyer,

it,name from was said about upgettingthough nothing
returned to thesecurities;the and when the note was

he his name as wasit, old,erased father’s from heplaintiff
and had much in of notebeen troubled thisconsequence
and the suit it. The and John andplaintiffupon Ayer
Tilton and all cut-time,at the that theMooney supposed,

and the names from said note theting erasing destroyed
note and afterit;ended their but touponliability sending

to andMinnesota, Otis his refusal to the note,Ayer, pay
or thereof, Tilton,this notifiedany part plaintiff Mooney,

and that he should claim of them contribu-ShawKelley
tions he had this andnote,toward the paid uponmoney

each whichthem,commenced suits ofafterward against
Tilton,It that John Ayer,are still appearedpending.

that saidbut Shawand were responsible,Mooney Kelley
of value $500,a homestead the ofandowned occupied

and some littleand had amore, cow,and no personal
hisnot than to otherbut more payenoughproperty,

and that theclaim,of thisdebts, without any partpaying
him the wasplaintiffin the suit byattachment against

nominal.merely
asthe court a conclu-fácts, held,theUpon foregoing

recover ofthe entitled tothat waslaw,sion of plaintiff
one fiftheach, partTilton and the saidthe said Mooney,

tohim said note Carolinethe amount onof whole paid by
B. Taylor.

for theSawyer,Y. plaintiff.G.
the designa­1. The fact F. B. withoutthat Ayer signed

arisesis immaterial.of No presumptiontion “surety”
Han­v.fact that he Whitehousefrom this was principal.

at the of Otisdefendants,ante. Theson, requestsigning
otherso unless somedid his security, partyuponAyer,

in If hadturn out to beshould, thefact, theyprincipal.
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made thewould have learned that atinquiry, they party,
whose inwas fact therequest they only principal,signed,
and to wit, he,both thatupon Otis,grounds, requested
them to and that he inwas fact thesign, principal. They
could to forlook himonly indemnity.

2. The the note tosending John and andTilton,Ayer
the offstriking their names from it, was no otherwise

orsignificant material than as them notice of thegiving
settlement of the suit then andthem,pending against

them to cancel the note, so that the holder couldenabling
maintain neither that suit nor other that after-any might

be it,ward as such. If theupon note had beenbrought
thrown into "the thefire, consent allof theby forparties,

of it, and theirpurpose destroying ending uponliability
thisit, would in no affect the ofway contribu-question

tion, if Otis theultimately Ayer, should fail topi'incipal,
refund the themoney paid by plaintiff.

8. The transaction between Tilton and John inAyer,
securities in the hands ofplacing Tilton, was one with

the hadwhich to do.plaintiff' If Johnnothing Ayer
chose to make himself as to Tilton andprincipal Mooney,
it was their andprivate whether thearrangement, plaintiff'
assented or dissented, was immaterial.

4. act inTilton,The of the securities tosurrendering
he had his nameJohn when cut from the isAyer, note,

of one of three heEither, first,susceptible explanations.
to in his tothe securities be hands,understood indemnify

him his direct to the in aholder, suitliabilityagainst
as th’efoundation of the and notaction,it to indem-upon

contribute;his tohim ultimate liability or,nify against
cutif he his namehe fromsecond, supposed,erroneously

him for con-no action could benote, brought againstthe
thelaw; con-third,as matter of ofor,tribution question

he theof,was not and securitiestribution thought gave up
he did not to in relationbecause to his lia-stop inquire

isThe latter theto contribute. probablebility explana-
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that Otisleast,the attion, as it was plaintiffsupposed, by
ofis the upwould refund. If the first givingadopted,

con-ofthehas no upon questionthe securities bearing
thethird,or shouldIf the second why plaintifftribution.

orlaw,a ofsuffer of Tilton’s mistake inbecause point
in ? He made no repre-of a matter of factwant thought

held in-sentations and out no inducements to Tilton to
duce and canhim to surrender the the most thatsecurities,

note,said thatis,be in that him therespect by sending
in order to him he need himself no furtherthatnotify give

the him totrouble about action and to enablepending,
himself further suit it theagainst upon byprotect any

name fromholder, his he con-it,by taking incidentally
him in atributed toward situation where he couldplacing

make the mistake. If the when he for-had,plaintiff
note, to hewarded the Tilton that thenrepresented might

the andsecurities, so had misledsafely give up by doing
there be itwould some for the thathim, ground position

after that be a fraud on Tilton to thewould give plaintiff
contribution.

taken is exonerated.In no view that can be Mooney5.
inin the secui’ities Tilton’s hands.had no interestHe

anone haswhich surety equalThe upononly ground
a thatis,in securities in the hands ofinterest co-surety

the the whoare the securities of principal,they party
the to the debt.as among signers, payought,

in hands without6. securities Tilton’sThe were placed
atJohnand reclaimedconsideration, Ayercould be by

his pleasure.
make him outfacts found in reference to ShawThe7.

heldinsolvent, and the defendants werebe rightfullyto
sixth.one fifth instead of onecontributeto

B.S. andClarke, JosephG.Stevens W. G.Vaughan, &
the defendants.Clark, for

to1. these defendants had of theAll knowledge parties
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wasthe thereon,namesnote at the theirtime they placed
three ap-what The Ayersnote itself.on theappeared

init was no wayandpeared the note as principals,upon
theythatthese defendantsto the ofbrought knowledge

were thisThe treated plain-not such in fact. note was by
tiff toand John as a note pay.weretheyAyer

2. co-­These anddefendants were promisorsoriginal
sureties on asthe Tilton before surety,note, signedhaving
the the thethree were on back ofwhose names placed
note 389;were with 11 N. H.co-sureties him. 385,

v.Martin 9 345.Boyce, Vt.
3. The defendants can not be to know in whatpresumed

the note,the if othercapacity Ayers theysigned signed
than as on the note nor canappears itself, be pre-they
sumed to have or norlearned, were underinquired they

to nor was there onany obligation inquire, any negligence
their in not v. 6 H. 30.part Parsons,Nichols N.inquiring.
The can not a different him-plaintiff relation betweenprove
self and the whose namespersons were subsequently placed

the thanupon note, what the written con-appears upon
tract. isIt not claimed that these defendants were any

more than sureties forthing some and as theparty, plain-
tiff held himself eachout as on the note, whenprincipal
of these defendants their names it, it wouldplaced upon
be a fraud them to aallow the to assumeupon plaintiff
new character in with the of acts.dealing results his own
If the had wished to asAyers be known sureties they
should have as as did.such, Tiltonsigned

4. The if everdefendants, liable,''were discharged by
the acts of the and his in aTilton,fatherplaintiff giving

full for aftersurety, note,the and then,indemnity signing
the note, to namepaid Tilton take hishaving permitting

from it and return the insecurities. The demands placed
Tilton’s hands to him as much thewere for ben-indemnify
efit of Shaw and as TheMooney, Tilton.Kelley, plaintiff
and his father themselves to Tilton asrepresented princi-
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so dealt and acted with him. Thatpals. They mightthey
ifdo tothe that werethey pleased. Upon theyground
thesee note Tilton and thetheirpaid, they gave security,

business was so to those whose names were onrepresented
the back of the note. When Tilton had the securitygot

his he had the itinto hands to hold on to untillegal right
note.was free from on account of thehe liability signing

That was the contract. This adoptedplaintiff subsequently
note,and the asnotes,it by finally by sendingshifting

toTilton and as was the exactunderstood, understanding,
have his canceled. It would be a fraudgrossliability

and make him afternow to turn roundTilton, pay,upon
his hands.that to the out ofsecurityplaying getgame

and defendants wereThe thefiwoBellows, J. plaintiff
theand at the time ofsureties of Otis makingAyer,

ofsuch,as unless thewere liable liabilitynote equally
thehis name backaffected being put uponwas byMooney

andnote wasAbout a after theof the note. year given,
awas alsowho co-suretyits Johnsued, Ayer,upon being

and themnotes,certain amongotherwith parties, pledged
as secu-David Tilton,to$500,this fora note of plaintiff

Afterward, this notesuchfor as surety.hisrity liability
note of theand anotherwithdrawn,the wasof plaintiff

in its place.the same sumfor putplaintiff
andconsiderationsufficientIf this was uponpledge

defendant, Tilton,that thecase would bevalid, then the
claimthe whichasthe note security againstheld plaintiff’s

contribution, and makinguponmakes fornowthe plaintiff
be entitled to re-wouldthe defendantcontribution,that

the thatof TTponthe amount so plaintiff.back paidcover
the releasesupposedof the uponsurrender pledgeview the

release was wouldif that inoperative,Tilton’s liability,of
in the note sointerestTilton’sthink,not, dischargewe

?a onethen validthis pledge"Wasup.given
tothat the notes pledgedfortaken grantedis to beIt
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in-due form bytransferred inTilton wereAyerJohnby
theas toand theotherwise,dorsement or only question

toa transfer and deliveryformalwhether,is bypledge
of ainterestthehe as JohnTilton, against Ayer,acquired,

ormade theHad the been principalbypledgee. pledge
havethe it wouldTilton,one bound to indemnify surety

theaftermadedoubt,been valid without although long
to indemnifynote. This continuing obligationoriginal

for thea consideration promissorythe is eversurety good
a isof such contractthe The essencenote of principal.

for somethe of the as security,delivery thing pledged
it is immaterialdebt or but whetherwhollyengagement,

or somesuch be that of thedebt or pledgeeengagement
a the time ofother If made third atperson. by person

it,and inducement tothe contract of as ansuretyship,
werethere could be no doubt of 'its If securityvalidity.

his ownthe in the form ofmade afterward principalby
a third or if a thirdnote as per-signed by person surety,

as wehis ownson at his request security,pledge goods
the thirdthere could be no doubt that personapprehend

be bound.would
of thecase it that John oneIn this Ayer, sign-appears

andto Tilton othernote,ers of the original represented
hea at the timethat he was pledgedsureties principal

andhe ain fact washim, surety only;the note to though
Thisdifference.does that fact makeis, anythe inquiry

aa notelike the ease of given bypromissorynot bemay
thetowas not bound indemnify surety,third whoperson

andbound,of one who was sowithoutand requestgiven
in case a suitfail of considerationfor wantwhich might

here areit. But the notesto enforce pledgedwas brought
indorsementand wouldvalid, uponto be passassumed

and a mereby gift perfected by delivery,and delivery,
then,confer a title.holder, If,as thewould, goodagainst

held himto to beTilton,the notes byJohn Ayer pledged
his contract asindemnified on account ofuntil he was



HILLSBOROUGH.416

Ayer v. Tilton.

could he the thatrecall thesurety, groundpledge upon
he was not bound to ? are inclined tohim Weindemnify
think he could not.

In on Bailments it is laid that suchdownStory security
debtor,be made as well third as the onmay a personby

if anthe that there is assent theground proper parties,by
it is in thisequally obligatory. “Again, pledge,making

assumed to be was so treatedJohn andAyer byprincipal,
sub-the so and as theTilton, who received notes pledged,

relied them. Could Johnshow,transactionssequent upon
histo controvert the truth ofbe heard afterwardAyer

? each of the sureties was boundBeside,representation
burden,the for the andto others his due ofproportion

form'this of the would cover John Ayer’spledge obliga-
to to the at hisextent, least,tion Tilton ofindemnify

theseshare. Under thecircumstances, plaintiff’ having
and,the refundnote, the toupon principalrelyingf>aid

the delivered the note John withtomoney paid, Ayer,
it,todirections allow Tilton to cut name fromout his

done,was and Tilton surrendered towhich thereupon
itthe notes as aforesaid. AndJohn Ayer ap-pledged

from case the thisthe that all thatpears parties supposed
off' the name of the or did end hiswouldsuretycutting

it. of theWhether,liability independentupon upgiving
it thatthe would have effect or is unneces-securities, not,

to we think tothat, inducedsary inquire, beingbecause
the release,surrender the securities itby attempted

must be either that the is nowplaintiffregarded estopped
contribution,to claim that Tilton’s theor else security, by

;so in casenotes still remains which it would bepledged,
to Tilton to theinequitable amount of hisrequire pay

share to the inasmuch as he at en-would be onceplaintiff,
totitled recover it back him.of

As to the it has been held that whereestoppel, the cred-
itor had informed the that the haddebt beensurety paid,
and in the surety had lost anconsequence opportu-
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Baker v.to secure he wouldhimself, henity discharged.
8 130. the hePick. So when he told wouldBriggs, surety

exonerate him and look to the it was held byprincipal,
a thatdefense,C. to be theShaw, J., good upon ground

it would to lull the andtend into security preventsurety
his as thathe andotherwiseindemnityobtaining might;
it would a fraud to him tobe afterward call pay.upon
Harris v. 21 Pick. 195. asBrooks, If this be the law,
between the creditor and the where thesurety, surety
is held an contract to itby express withpay, applies
much more force to the case of contributions between
sureties, which stand not contract,ofupon groundtlie
but that anof whichupon principle equity requires equal­

of burden. An oneity action anotherby surety against
for is ancontribution and if itequitable proceeding, ap­

that the in thepear contract,defendant at thejoined
of contribution,the one the herequest bewill notseeking

held to v. 12 Mass. 102, Cutter v.pay. Taylor Savage,
Emery, 37 2N. H. In Peck v. Ellis,575. Johns. Ch. 136,

“Chancellor Kent a court of law will sustain an actionsays,
for orcontribution between two debtors sureties under an

theimplied fromassumpsit thatprinciplearising general
is But contributionequality wrongbetween doersequity.

will not enforced.” in v. 4Campbellbe So Johns.Messer,
Ch. it is laid335, down that the doctrine of contribution
is contract,founded not on on thebut thatprinciple

of as ato common isburden, So,equality right, equity.
in v. 2 B. &P.Winchelsea, 270, where theDeering plain­
tiff and defendant were sureties thefor .same butthing,

bonds,different still the defendant was held liableby
contribution,for the contract,not on of onbutground

account of the of In case theburden. thisequality
sued,bond the had been and hesigned by plaintiff

isto The court that contributioncompelled saypay.
bottomed on and not on contract,the ofprinciple justice

the contract it.' See ¥m.Sir Harbert’sthough may qualify
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1;Case, 3 and note477, 492,Co. secs.11, b; Story’s Eq.,
cases495;sec. 14 In theseVes. 165.Craythorne Swinburne,v.

isisit held athat the of to contributesuretyobligation
as­not as so far as anfounded iscontract, said,on except,

of thebe inferred from thesumpsit may knowledge
theexistence of which requiresof this justiceprinciple

v. Swin­Craythornesureties to share the burden equally.
;11 H. 369­Swan, N.burne, is Fletcher v.above cited. So

22Cole,v.in v. is BlakeEmeryand accordance with Cutter
thethat plaintiffPick. 97. is it does notIt true appear

tothedirected to securities pledgedJohn take upAyer
aand thatsobut he knew that wereTilton, they pledged,

suretiesand otherof the of Tilton thedischarge liability
father,to histo hisnote,the directionupon according

andsecurities,return of thosewould cause thenaturally
it.he assented tomust therefore deemed to havebe

It theis said that attemptedthe counselby plaintiff’s
creditor;of butto the claim thedischarge onlyapplied

all,finds thatcan not to for the caseview,we assent this
ended.tothe their beincluding plaintiff, supposed liability

asthe least,of the towas, quiteThe note saycanceling
as the the debt had beenstatement that paid,significant

and exon-the to theor that creditor would look principal
in addi-cited;in andthe as the cases beforeerate surety,

to andits lull the into security,tion to partiestendency
theit causedtheir indemnity, actuallyobtainingprevent
theto his anddefendant, Tilton, position upchange give

in viewhad, which,which he and anyalreadysecurity
be was of some value.taken,that can

heldAs the securities be asto mustMooney, regarded
both, havingTilton in trust for the said John Ayerby

to the that he wasmade same representationMooney
and it;and him notice of the ap-givenprincipal, pledge

inalso that was the same way.Mooneypears discharged
no betweensee, therefore,"We reason for distinctionany

inmust, then, cases,There both bethe two defendants.
theJudgment defendants.for


