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accident,review,On a petition a offor trial theupon ground,new or
misfortune, review,bymistake or it can ofgranted only waybe of a writ

and setting aside or vacating judgment.without the

isThis a for the actiona new trial or review ofpetition
Barron;Jackson Norris v. and the evidence being&

found sufficient to insustain the whatit, is,question
form shall had ?it be The in thefacts sufficiently appear

of the and in in 40opinion the same easecourt, reported
N. H. 365.

Gross for theTopliff, petitioners.$

Morrison and for theStanley, Clarke,G S.W. G.$
petitionees.

AJ. newBellows, trial be obtained auponmay
motion founded at the same termupon exceptions alleged
with the verdict or or asreviewopinion, judgment, by
matter of in cases an haswhere issue of fact beenright,

mandjoined; case,other on thewhere,any petition,
shallcourt a on ofsuperior review, accountgrant any

accident, mistake or misfortune.
aIn this case verdict forwas rendered the plaintiffs,

& Norris,Jackson at in Hills-term, 1858,the January
and a for amotion newborough county; trial, upon excep-

tions was transferred to the Judicialalleged, Supreme
Court, and a verdictthe directedjudgment upon January
term, 1859. This afor new trial made inpetition was

1859, and is the offounded statute 1855February, upon
1659, sec. iswhich it that the Court(ch. by provided24),

“of Common Pleas or Judicial for suffi-Supreme Court,
cient cause shown, new and thetrials,may grant Supreme
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Judicial Court ita case whereingrant review,may any
shall thatappear has notjustice done, through anybeen
accident, mistake misfortune,or a furtheror that hearing
would be and the statute thenjust providingequitable;”
that' the review, bein shallforapplicationsproceedings,
the same as the Revisedin 192 ofprescribed chapter

theStatutes, three fromwithinnamely, by petition, years
rendition of the judgment.

In isthe case 40 H. it353,of v. N.Boynton,Wright
held Court of Commonthat this theempoweringprovision,
Pleas and forCourt to new trialsJudicialSupreme grant

rulessufficient not thecause, was todesigned change
which extendtrials,the of but tonewgoverned granting
the ato the whichPleas,of Commonpower uponCourt
new heldtherewas, also,conferred. Itjurisdiction was

tothat the reviews,forprovisions by applicationgranting
the substance,in identicalCourt,JudicialSupreme were,
with the former law.

•The asthen,in case, must be regarded,thispetition,
a re-the for an forwithin applicationfalling provisions

as matter ofin was nocases where there reviewview,
an issue of fact hascaseswhich is confined to whereright,

isbeen and reach cases wheredoes not judgmentjoined,
And wean at law on default.rendered issue orupon

ofthink that the thisobject sought by power granting
issue of fact hadto cases where nowas thosereviews, put
of thebut in thewhere, Supremebeen joined, opinion

accident,renderedCourt, bythe wasJudicial judgment
as thosethe samemisfortune, footingmistake or upon

ahad namely,in such in fact been joined,which issue
to a case whereit would applytrial of review. Sowayby

lost acci-bymatter of butasthere a review right,was
Beside,32 H. 372.N.Reynolds,in v.dent, as Coburn&c.,

thenall not pending,in to actions1855,the law of respect
dis-of in theunless,matteras right,abolished reviews

torendered,the wascourt, openof judgmentcretion
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or itreview, was and in bothgranted upon petition; of
these cases the new trial would be the same—that is, by

of review.way
There nothen, statute for ais, trial,new ex-provision

on motion founded on at thecept exceptions samealleged
term and the case,review. In former the verdict isby
set aside, rendered;as but in thebeing latterimproperly
the decision,stands. The ajudgment therefore, that
new trial is review,of accordsby way with thegranted

the theof law and nature of theprovisions application,
which does not the aside thecontemplate verdict.setting

That our courts have inclinedbeen to conform strictly
to the of the in thislaw, isprovisions shownrespect, by
the case of Tuttle v. 3Richardson, N. H. 319, where it is
held that an in wasapplication essential, andwriting
within three and that theyears, of such caseentry upon
the docket time,within that anwith order of notice, was
not sufficient. in e,So v. 29 N. H. 268,whereSheafe Sheaf­

isit held that a review can not be under the'granted,
Revised onStatutes, wherepetition, the areproceedings

after the law;not course of the common and cases cited.
the law of December 1808By Laws,H. 1830, the(N. 54),

Court had to “one reviewSuperior orpower newgrant
“and ittrial,” was that theprovided process inexpressly

said review or new writ of review,trial shall be as inby
cases.” inother This act remained force until the Revised

Statutes, this was modifiedwhen byprovision striking
term andtrial,out the new thesimply authorizing grant-

acts,of reviews on Both of these weapplication.ing
the new thustrialthink, clearlyvery contemplate granted

the and this isreview;be of writ of indicatedto by way
the which authorizes the toprovision application beby

theat time within three from renditionmade ofany years
not1838,the the review would affectSincejudgment.

thethe costs whether wassuit,of the revieworiginal
toor thepetitionright, by grant uponbrought as.of
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newtheCourt. hold on suchthat,ToSuperior petition,
betrial hadshould be theby vacating judgment,-would

acci-who,attended with this that a byabsurdity, party
tohaddent, bringlost his review as of by omittingright,

newon astill,it within the obtainpetition,year, might
andthe ortrial, aside former verdict judgment,by setting
thereach the costs ofhimself in tothus conditionput

32 H.suit. In case Coburnv. N.the of Rogers,original
had lost butaccident,the review as of been373, byright

andreview,ofwas onrelief granted, petition, by way
aside thenot by setting judgment.

inthere would be inconveniencepracticalAgain, great
other inasmuch as theview, notany judgment onlymay

rendered,beenhave but satisfied even extent realby upon
So the writ of review be in amayestate. court other

in whichthan that was which isrendered,judgment
idea theinconsistent with the of asidesettingwholly judg­

v. 8as in Exeter Bank N. H. where thement, Gilman, 332,
Court;in the and it was heldwas thatSuperiorjudgment

Parker,in the common J.,review must be pleas,the say­
“ thehowever,is in nature of an ordi­thereing, nothing,

to such fromor review prevent judgmentnary judgment
in the common thealthoughrendered pleas, originalbeing

in v. Hutchins,was in this court.” So Rigneyjudgment
in the257, a was onH. review petition,9 N. granted,

a thea on ofdefault,of justice peace;case byjudgment
ofit decided that the writ review should beand was

in the common pleas.brought
the Revised sec.99,In StatutesMassachusetts, (ch. 19)

“that when either therendered,-isjudgment byprovide
or common incourt court ofjudicial pleas, anysupreme

or ofaction, verdict, referees,whether upon reportcivil
nonsuit or or in thedefault, manner,otheranyor upon

a if.thereof,court reviewjudicial may grantsupreme,'
think it such terms and con-reasonable,shallthey upon

Holland,as shall think fit.” In Davenportditions v.they
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2 a writ ofJ., that ifShaw,Cush. is held C.11, it by
“review it is a newis under this statute, process,'granted

sued and like andwrits,to be out served other original
andwhich areupon court,the intoparties broughtagain

further had.” it is held the sameSoproceedings by
v. 19 that “writs ofGoddard, 60,Pick.in, Thayerjudge,

review, sued for thatout purpose,upon petition granted
are to be conducted in the same manner as reviews sued
out as of Such seems to have been the uniformright.”

in thatpractice state, under the andprovisions quoted
the laws, which are similar.previous

The writ of review was unknown at law,common and
seems to have been borrowed from ofcourts whereequity,
it inwas the nature aof writ of itserror, toobject being

a orreversal alteration decree aof a formerprocure upon
whichbill, decree had been and enrolled.signed Story’s

408;PL, sec. v.Burrell 10 Mass. 221. InEq. Burrell, Lit­
tle v. H. 485,N. it isBunce, 7 regarded by Richardson,
C. as in nature aJ., the of writ of heerror, leavesthough
undecided the whether the formerquestion isjudgment
ever, reversed it.strictly speaking, by

The writ of review must, therefore, be as aregarded
distinct and independent writ,commenced byproceeding,
and not in thethe court where re-necessarily judgment
viewed was and notrendered, to vacate theoperating

or aseven a or ofjudgment, supersedeas execution.stay
In these it is the whethersame,respects as ofbrought

orright by upongrant petition.
The new trial must, bybetherefore, of review.way


