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Yeaton v. Haines.

agreedthe condition of a had to sell certain landsobligorbond recited that theWhere
$850,obligeeto the for his note forobligee obligorand that the had delivered to the

sum, months, $100in annu-payable, payments$100that in six and the remainder of
;ally, all paid, annually year providedtill should be interest after one and thatwith

“ note,if as sameobligee paythe should of said and the interest thereon the$450
during $450should fall due all be and shouldpaid,”the time' until the sum of should

note,lands,tender to the of the theobligor a of the to secure the residuemortgage
byobligor convey obligee equity broughtshould lands to : and a bill in wasthe the

conditions,obligee, averring praying specificthe and aperformancehis of the for
not,by obligor Held, purposefor the of de-performance the that the latter could—

one,suit, show, answer, note,feating the aby his that no such but different was
bond, —given :at the time of the of the to alter its conditionexecution

also, deed,Held, $450,obligeethat the amount to entitle the to ato be tendered was
$450,and the interest until tender the and not until the tender ofpaymentthe or of

mortgage:—the
Held, also, that, modified,appearingthe condition of the bond not to have been the

mortgage followingtender of a its terms sufficient.was
interest, March, 1855,$450,plaintiff paid dayhad butThe the and the on the 13th of

11, 1859, justdid not tender mortgage Aprilthe until before the commencement of
suit; note,his and the for or to'paymentcourt refused to extend the time the of the

limit the interest.

Equity.In The that,bill the20, 1850,September plain-alleges
tiff afor certain described tract of in the town ofland,bargained
Greenland, for as$850, order,to be to the ordefendant,.paid

“follows: in 20, 1850,six from and the$100 months September
remainder in till should beof the wholepayments annually,$100

with interest on the sameafter one thatpaid, annually year;” day
thehe as$850,defendant his note of that date forgave payable

andabove, the the his of the samedefendant to bondplaintiffgave
adate for deed. is made of thebond,a of the whichBy copy part

bill, it condition,that the after that the defendantappears reciting
had to sell the land as and that thestated,aboveagreed plaintiff
had made and delivered the defendant his of even date forto note

“$850, forth,as thus: if saidabove set Nowpayable proceeded
Yeaton shall wéll and said and thenote,of interesttruly pay $450
thereon as the the thesame-falls all time until sum ofdue, during

be validand shall make and execute apaid,$450 good mortgage
deed note,to secure thethe of the remainder of of thepayment

the said Haines to execute and deliverpremises, make, toagrees
said Yeaton a realwarrantee deed of said described estate ongood

after and saiddemand, $450the of said interest on notepayment
theas same falls and the tender said Yeaton of hisdue, saidby

the the remainder ofdeed to secure of saidmortgage payment
;note and it is said shallsaid Haines that Yeaton takebyagreed

sameimmediate of said and hold the untilpossession premises,
default of interest named in saidof or note:payment principal

if said Haines shall and his aboveNow well keeptruly agreement
to the true this then thisofaccording meaning obligation, obligation

theshall be &e. The thatvoid, otherwise,” bill alleges plaintiff
and of the land;took has ever since hadthereupon possession

that on the had to the18th of he defendantMarch, 1855,day paid
of it fell tothe note and the on the asnote, due,$450 interest up
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that and thetime, ;it the and amounts ofspecifies paymentsdates
it on theafterward,that on and 11thalleges the same day, again

1859,ofday the the defendant atendered toApril, plaintiff
of inthe land to the bond itmortgage mortgageconformity (which

is in to the defendantcourt to delivered whenalleges produced be
and as the court shall on each occasion demanded ofandorder),
the defendant a to thewarrantee deed the land termsof according
and defendant,bond;conditions of the the intendingthat to

and the andinjure refused,defraud those times everatplaintiff,
since 13, 1855,Mareh to executehas and still refuses andrefused
deliver such andand holddeed, threatens reenter the land bothto

andit the thethe It that defendantmoney paid by plaintiff. prays
bemay enjoined from till after an account of thereentering

interest,and afterplaintiff’s and of the rentpayments deducting
taxes, &c.; account,for such an and arepairs, thepayment by
defendant ;to the struckof the balance be thereonplaintiff maythat
and that such toupon the bepayment requiredplaintiff’ may yield

defendant,the possession of the land to the it is hewhich, alleged,
will do; or thatfreely the be ordered todefendant executemay
and deliver to the a thewarrantee deed landplaintiff of upongood
the to ofhim the which to beisdelivery mortgage, alleged brought
into court to order;be delivered andas the court shall that the

have the sameplaintiff time after the of the deedmay todelivery
him to the note, the ofpay remainder of his as terms the bondby
and note he ;was entitled to March and13,have after 1855 that it
be decreed that the no the notedefendant cast interest on from

13,March the1855, deed;to time andof the of the thatdelivery
the defendant his as thespecifically perform agreement, plaintiff“ is andready -to his of contractsaid orwilling perform part
agreement”; and for relief.general

The answer admits bond,of-the execution of the and that the
defendant sent it to the on the 20th ofplaintiff’ September,day

;1850 it denies that the theever or sent defendantplaintiff gave
asuch note bond,as is described in the condition of the but

“ admits” that after the the defendant received frombondsending
him his dated tonote, 20, 1850, $850,for theSeptember payable
defendant, or order, on within with interestdemand, eight years,

after one that he notannually, and avers does rememberyear;
or that thethe note did not conform tonoticing knowing description

thein bond till advised thethat the note described in mortgage
tendered he11, 1859, did with the one hadApril not correspond

land,;received it admits the asof theplaintiff’s possession alleged
bill,in the and the several there that thestated, exceptpayments

date of the sixth of October23,1854,was October insteadpayment
6, and1854, that the indorsed them on thedefendant notealleges
at their dates; aversit that to the of the defendant’sbest knowledge,

“the&c., in these did not of saidplaintiff, pay $450making payments,
&e.;note in itdescribed the interest deniesbond, thereon,”and the

“the March and denies13, 1855,tender and demandalleged on
that the thereafterward,defendant time withheldthen, or at any
from said and theTeaton said the intent forwarrantee deed with
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there,then andand washim,of butdefraudinginjuringpurpose
deliverafter, andand is now and to executeever ready willing”

“ of thehisthe havethe deed when shall partplaintiff performed
or shallbond,saidto the true ofmeaningaccordingagreement

defendant; itheld thethe due his note nowbalance upon” bypay
11th ofon daythe tender of the theadmits plaintiff’s mortgage

“ intentto truedenies in the1859, but that it was conformityApril,
to thesentthe secured the notebond,and of or covered ormeaning

on saidof a deedaforesaid;”as and admits the demanditplaintiff’
of as in the bill.11th day April, alleged

to beand several materialA was made,replication papers,'not
wasin The tenderedstated, dulywere evidence.put mortgage

in thefiled court by plaintiff.

B. Y. for theBackett,W. plaintiff.

for theHollins,Jordan defendant.

rescind hisBartlett, As the has not toJ. plaintiff’ attempted
towith the and now declares bisdefendant, willingnesscontract

need not his ofit, we consider for the repaymentperform prayer
Theanbalance that be found due account.mightany upon

as ishis answer such a notedefendant denies the ofby receipt
in of thebond, the executiondescribed the but that afteralleges

$850,he from for onbond received the a note payableplaintiff
theIf recitaldemand within with interestyears,eight annually.

isin the defendantmaterial,of the note’s the bond isdescription
in 2case to he such a note. Smith’sthis that receivedestopped deny

26;2­ Met.; 4 A, ; Ev.,L. C. 457­ Com. 1 Greenl. sec.Estoppel,Dig.,
Pl. &227, 436;v. 4 1n; State,Trimble The Saund.Yelv. Blackf.

the42. IfEv. it is not material it is immaterial whetherequally
in Wefact received a note of thatplaintiff precise description.

andthe amountcondition of the fixes thethink bond substantially
entitleterms must make toof the which thethe plaintiff’payment

a defendantto 11 H. 457. Thehimself deed. N.v. Buffum,Buffum
suit, shownot, of thisanswer,can his for theby purpose defeating

of thea thedifferent note was at the time of executionthat given
wereanswerto alter its If the of thebond, condition. allegations

aas the of subsequentof statementregardedsusceptible being
in stillfor contract this respect,substituted theagreement original

in case thatthe absence of the not find thisin court couldproof
147;32 v. Little­was the fact. H.Miles, Busbysuch Miles v. N.

; therefore,33 3 sec. needEv., not,N. H. 85­ Greenl. 288. Wefield,
of hisorthe effect of the defendant’s to object,consider delay

note, it wereother ifof suchuponrepeated acceptance payments
of hisfact The has the conditionin withcompliedgiven. plaintiff

date of theand Theas to the of the interest.payment $450bond
ashere,not material either statementsixth is forpayment taking

thecorrect, 1855,find that on 13th March,we the of plaintiffday
all interest then and thedue, Takinghad the of principal.$450paid

think he was requiredthe whole condition of the webond together,
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deed themake suck a to entitle himself to ato upononly payment,
the The amount to be wastender of required paid $450mortgage.

“ due, until theinterest, as the same falls all the timeand during
“ shouldof should be and not until thesum paid,” mortgage$450”

be tendered. And we must deem the moresubsequent general
If theof the bond limited this statement.by preciselanguage

March,had tendered the on the 13th ofdayplaintiff mortgage
1855, he have then deed. Ilis towould been entitled to his delay
make and demand have thethe tender is not shown prejudicedto

todefendant. Indeed the defendant now declares his willingness
execute the deed if the duewill the sum remainingplaintiff pay

the defendant;the note now held but such wasupon by payment
not made the a condition of the deed.bond of the executionby
The must if his tender theof wasplaintiff prevail mortgage

was,and think it thesufficient, we for the follows strictlymortgage
bond,condition the is notof which showm to have been modified.

the defendant find heless thanPerhaps may difficulty apprehends,
from the form of the condition of the even if the notemortgage,
be as he v. 20; Davis, 140; Stark,asserts N. H. Robertson v.Boody

109;15 24Stone, 287;N. H. v. N. H. 12Church,Webb Johns v.
Pick. ; 291;560­ 1 Hill. Mort. v. 4402;Melvin 33 H.Fellows, N.

521;Phill. &Ev. but this it is toH.) upon point unnecessary(C.
seeVe no reason to theexpress opinion.any grant plaintiff’s

an thefor extension of time for of the remainderprayer payment
of the note, or for limitation of the interest. The plaintiff might
have tendered the in March, 1855, which, the denialuponmortgage
of the answer, we must take it he did and in case hedo,not that

at once have to enforce his if the defendantmight proceeded rights
refused to execute the deed. he theNow is tocompelled payonly
amount fixed the thecontract, to its terms. Asby according

is filed in court to theplaintiff’s to deliveredbemortgage ready
defendant, and will be the title shalloperative whenby estoppel,
have avested in the indecree must be entered favor ofplaintiff,
the for the the defendant of hisplaintiff specific performance by

to execute a deed asagreement set forth in the and for costs.bond,
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