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Hayes.French v.

“Where, co-heirs, one,aupon partition way assignedbetween a is uponto and the
intended,evidence it is uncertain which of two routes was evidence is admissible of

any circumstances or acts of parties indicatingthe such intention.
If there are paths,two to either of descriptionwhich the apply,will evidence of the

declarations of partiesthe is admissible identifyto the one intended.

fq:v,Case aobstructing way.
June a4,”1834, committee tbe of Probateappointed by Judge

to divide the real estate of H. Garland, deceased, herbetween
Ann and Sarah, divided adaughters tract of land toby assigning

Ann half,the south and to Sarah the north half aand inprivilege
the over the half tocart-path Ann. The defendant ownsassigned
the half to andAnn, the the halfassigned plaintiff toassigned

withSarah its andprivileges appurtenances.
The declaration that the defendant thealleges cart-plowed up

1,between 1857 andpath, 7,Jan. 1860. TheApril extendedpath
from a certain ato aAt halfgate bridge. from thepoint way

to the was a Thegate claimedbridge hog-house. thatplaintiff
the side,on the south and thepath passed defendant contended that
it on the north side of thepassed ; and this thewashog-house only-

had,thebetween The defendantcontroversy parties. between the
times the land south of theplowed hog-house.alleged,

The introduced evidenceplaintiff to show that on the 4thtending
1834,of June and since,before and ever until thelong obstruction

of, the on thecomplained south side of thepath passed hog-house,
and had been used there, and that at a southeast of thepoint

there is now an ancient to thehog-house landcart-path extending
the defendant.■plowedby

to the theSubject plaintiff’s defendant introducedexception,
evidence to show that the land the defendanttending plowed by
was one thenplowed by Kennard, there;who saw no andpath
evidence to show that for the last it hadtending years beensixty

two out of six and that beforeplowed andevery years; always
since 1834, the visible and marked thepathonly upon ground,

north of the and had there usedpassed been beforehog-house,
1834, 1834,and also since the both ofby persons partsoccupying
the divided land, teams southsometimes of thealthough passed

There was evidence that thereto show was ahog-house. tending
in each 4,1834.of the claimed the oncart-path Juneplaces by parties,

The défendant introduced to theevidence, subject plaintiff’s
to show that the whencommittee, theexception, tending making

out to the ofdivision, Sarah the now claimedpointed guardian path
the defendant as the Sarah;were toby cart-path they assigning

and also the of one of the hethat intendedtestimony committee,
gameto the to Sarah.assign path

There was evidence that there andwas one oneonly path leading
from the front door of French’s the andhouse todirectly highway,

that it anwas old It did not that was knownpath. appear any path
or called the name of oldby path.the.
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The introduced the of oneplaintiff deposition OnKnight.
in thiscross-examination the defendant had asked thedeposition,

“ How far is it from the front door of French’s housedeponent, by”the old to the ? This waspath to athighway question objected
the as The court overruled thecaption ambiguous. andobjection,
the plaintiff excepted.

for theSmall, plaintiff.

for theChristie, defendant.

O.Bele, J. "Where doubt arises as to theany ofmeaning any
instrument,written as for a contract,example deed, or will, the

court endeavors to itself input the of theplace party, by receiving
evidence of the surrounding circumstances. ifThus, the language

anof instrument is to severalapplicable to severalpersons, parcels
land,of to several ofspecies to severalgoods, monuments or

boundaries, or to several or if the terms arewritings; andvague
or have severalgeneral, or if the ofmeanings; description any

or orperson, isthing, circumstance, true in but not true inpart,
every particular; evidenceparol is admissible of extrinsicany
circumstances to show whattending or orperson persons, what

intended,were or tothings ascertain the in othermeaning any
1 Greenl. Ev., secs.respect. 288, 289. And of all materialproof

facts is admissible, from which the intent of the in theparty using
beexpressions may inferred, or which will enable the court to

the oridentify person meant tothing designated. 2be Phill. Ev.
315—2­ C­. & H. 273, 539.

The was,herecontroversy what was intended the committeeby
who made the inpartition 1834, the termby The termcart-path.
itself is free fromquite It is whenambiguity. only upon applying
the to the facts oflanguage the it isease, found that there is an

as ato of theuncertainty part which of twoway, routes, to which
it is contended that wasdescription may apply, intended, that any

;doubt arises and that doubt be obviated evidencemay ofby any
the condition of the and otherproperty circumstances, which may
tend to show what was meant. The evidence tends to show that
there were two for acart-paths of the eitherpart of whichway,

be that intended. It ismight the common ease of an uncertain
description. Land for is described as bounded atexample one
corner an oak tree.by several oaks it is made aAmong question
which was intended. It be shown that onemay was marked and
others not;were that one had been the to which on certainpoint
occasions measurements had been made ; or that one was shown at
the time of the the orconveyance, thoseby who tookparty by part
in the transaction, as the corner; or that it had been orshown
talked of in interest asby parties ;the corner or that it had been
treated as the ascorner, or toby orit,clearing, plowing building
fences it,to or the like.

Now these are the kinds of evidenceprecise which are objected
into this case. The evidence that the land in one of the routes
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to showwas is a circumstancefor plowed up, tendingcontended
there,or of was admitted to existno rightthat cart-path, way

the on a farm,it is not usual to up especiallyplow cart-pathsbecause
ahave to their unobstructed use.third rightpersonswhere

thewere driven sides ofevidence that carts boththeSo on.
that then doubtfultended to show it was uncertain orhog-house,

theorwas, or it tend to fix it on one side,thewhere mightpath
the evidence commonof showed theif theother, preponderance

side, the was used.and that otheron one only occasionallypath
circumstances which could not fail to havethe greatAmong

meant thein what was doubtful or uncertaindetermining byweight
indicatingwould be the acts of thea partiesterms of writing,

orat the time of theintention, either writing,occurringthat
instance,with it. If aotherwise connected forto be party,appearing

theland describe it ata deed of should as boundedwhen making
time,and at the or uponshouldstakes, subsequently, gocorners by

to inthere intended to referredset stakes be thoseland and upthe
heldthat allwould be no doubt would bedeed, partiestherethe
198;v. 2Learned H.Morrill,those monuments. N.bound by

where a had in13 Pick. 267. So whoJohnson,v. partyWaterman
less,as 85 feet more ora lot put upona deed described subsequently

89 feetin the land was as 88 ora which describedrecordthe plan
an intention that the landconclusive of conveyedit wasdeep,

20 64.v. Pick.Blaney Rice,extend so far.should
intention,as their made at orof the todeclarations partiesThe
acts,be as and as thetime,the properly regarded justabout may

would be held evidence of what wascommitteeof the strongacts
the timehad at thedesignatedas ifintended, cart-paththey

the itdriven into so would seemground,stakesintended bythey
the made thereason, act of the committee whothat with equal

intendedat the time what theirin outdivision, they bypointing
evidence well the consideration ofmust be deservingassignment,

to exclude thewould not be ofAnd it easy testimonythe court.
the ofcommittee who testified to intention theof thememberthat

routeas to the assigned.committee
is oue of that class where evidence ofparolThe case however

on the of a or devisor areof intention partdeclarations grantor
class thethe where of thenamely, description personadmissible:

theis with to each ofintended applicable legal certaintyor thing
the exists. Extr. Ev. 160­;as to which dispute Wigram’ssubjects

322.Ev.2 Phill.
in 2 Cow. &Hill’s notes to Phill. Ev. 534:thus statedThe rule is

to theseems the oneonlyit strictly speaking)“An exception (and
is whereintention,evidence of allowedrule excludinggeneral

is to moreof the instrument indifferentlyapplicablethe language
the it whichis, seems,Thereor subject. inquiryonethan object

inthewas intended otheror by party;the subjectsobjectsof
and then evidence ofdescribe;he meant towhich onewords

intent, admissible;his are andhimmade bydeclarations showing
case us.”of the is the beforerule,cited in illustrationinstancethe

theare to whichis and there two waysa way granted,Where
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isof theevidence of the declarations grantorapplies,description
&P.C. 761.Wise,the intended. Osbornv. 7to oneadmissible identify

as to whichthat the inquiriesThe evidence tended to show path
it did notwas an old appearmade of thoughwere Xnight path,

seemnot thereforethat It wouldthat it was known by appellation.
use of thatfrom thethat there doubt orwas any ambiguity arising

on thebomightThe objectionable groundexpression. question
that does notin butit assumed the controversy;that very point

thethe ofbe the case onto here. depended ageappear Nothing
inwhich wereand there is shows that the jury anynothingpath,
in themisled the It was evidentlyof being by question.danger

allremoveof the to groundsplaintiff, by proper inquiries,power
of doubt.

there mustfounded,As the do not seem to us well beexceptions
on the verdict.Judgment

Benedict v. Swain.

may be filed on onspecification given plaintiff, byA leave to tbe or order of court
declaration,partmotion of the defendant. so filed it becomes a of andWhen the

can not be without an order of court.withdrawn
provides signaturesrule which that the shallgeneralThe of instruments declared on

admitted, daysunless givesbe deemed the defendant notice within the first four of
arethey disputed, applicationthe first term that has no a is offered underwhere note

support generala in of aspecification, count.
made,special maysuch a case a rule be signatureIn that the of an instrument

admitted, denied,specificationin a shall be givendescribed unless notice is that it is
manner prescribed byin the time and the rule.

16,Assumpsit, the writ,In datedplaintiff’s 1860, containedJuly
had received,a count for andmoney $100.

On the last but one of the first theterm, onday plaintiff placed
file a as an on the docket. Thisspecification, byappeared entry

described a note of the defendant asspecification promissory
follows:

“ 16,Boston, Nov. 1854.
demand, date,On after I to to the order ofpromise pay$57.55.

Roberts & Farwells cents,dollars atfifty-seven fifty-five payable
.-. Yalue i-eceived. Daniel Swain, Dover.”

“Indorsed without recourse as indorsers.”
“Roberts & Farwells.”

of theOne defendant’s counsel had taken the fromspecification
the files before the commencement this term. cause cameof The
on for trial on of the third week of this term. The"Wednesday

to read to the the note in thementionedproposed juryplaintiff
evidence towithout first thespecification, anyoffering prove

of the The defendant andnote. insisted thatobjected,signatures
note,thethe not declared was bound toplaintiff, upon provehaving

its execution. The was and theoverruled, wasobjection plaintiff
to read the uote to the The defendant topermitted jury. excepted


