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returned tothewhich of the was immediatelypossession property
taken; and thethe whom it had thusfrom been wrongfullyparty

But wherewere then severalleft to determine their rights.parties
bailment,aobtained, asthe was and bypossession rightfullylegally

bea the claimed tofinding, wrongful,or but further detention was
in summarythe was take the anynot allowed to propertyplaintiff

whom, he haddefendant,themanner from hands of the to perhaps,
andfirst his title establishit;himself committed but he must try

thenhehis and if he bethe detention to wrongful,right, proved
hisrecovered goods.

thearethen,We that there sufficient boththink, upongrounds,
for.convenience,and as asreason,statute and wellupon authority

that detinue in this can maintained.State beholding
is overruled.The demurrer

Smith v. Brown.

trustee, by thetry liabilityto hisa take the disclosure of a and then electplaintiffIf
jury, requiredis such disclosure in evidence on trial.puthe not to

Massachusetts,Connecticut, and trusteein in thethe defendantplaintiffThe resided
thehad made underpropertyAn of defendant’s beenassignmentin this State. the

Massachusetts, upon trus-the theplaintiff’slaws of before service of' writinsolvent
Massachusetts, partiesandpayableThe in suit made and in betweentee. note was

date, itto beforeplaintiffthe its but transferred theresiding there at time of was
Held, immaterialdischarged,must and that it wasthat the trustee bewas due: —

not,insolvency ifdischargehis orthe had obtainedprincipalwhether defendant jn
including assignment regular.the had beenproceedings priorthe to and

belongingin handsthat funds hisdischarged groundthe trustee be on the theThough
Massachusetts, theassigneein in beforedefendant had hisprincipalto the vested

costs,trustee, againsthisupon the beprocess yet plaintiffof the will allowedservice
former,trustee, anyor in rela-of the did actpropertythe if the latter received the

anydelayingin or creditor.defeatingintent aid the defendanttion thereto towith

Assumpsit. and served on10,dated March 1856,The waswrit
action, term,was entered Augustthe trustee the same Theday.

wasthe defendantterm,1856. At 1858, principalthe January
term, elected tothe1859, trydefaulted. At the plaintiffJanuaiy

had beentrustee, previouslythe of the whose .disclosureliability
in writ as ofthethe The is describedtaken, plaintiffby jury.

theMass., andLowell,defendant ofHartford, Conn., the principal
such theirDover,of in this and were respectivetrustee county;

since. Thethe action andresidences at the ofcommencement
nor indebtedthat as trustee,trustee he was notpleaded chargeable

issuesthedefendant;the and this properto upon pleaprincipal
were joined.

on twoclaimed to the trustee grounds:The plaintiff charge
$3314,in the sum ofindebted to the defendantas principal(1)

said trustee2,interest from for so much1855, byand moneyJuly
;to his usedefendanthad and received of theon that day principal

in the sum ofas indebted to the defendant $2500and principal(2)
sum,and a draft him for that Septemberinterest drawnupon upon

the same24, 1855, payableand him on day originallyby accepted,
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P. Aldrich,to or and him indorsed transferredEmery order, andby
theto defendant.principal

trial before the the trustee insisted that theTJpon jury, plaintiff
to in evidencewas bound the disclosure of the trustee. Theput

ruled otherwise,court and the trustee excepted.
trustee,It was the theproved of whom theby testimony plaintiff

stand, 1855,on the on the of 2,that theplaced July prin-morning
hands,indefendant his theLowell, Mass.,at sum ofcipal placed

$8314, him to for ;it him awhile thatkeeprequesting subsequently,
1855,the 24thon of he had anSeptember, order orday accepted

drawn defendant,draft him the to theupon by principal payable
P. $2500;of sumAldrich,order for the of andEmery P.by Emery

Aldrich, that he held this draft for the whomdefendant, toprincipal
it orfor two three months after its date, and then trans-belonged,

him,ferred it to or i-t to him.upgave
The his caserested of theplaintiff having upon proof foregoing

facts, the trustee to show tothat, 2, theproposed prior 1855,July
defendant, awho was of theprincipal wife,trustee’s hadnephew

in Lowell, Mass.;trade inbeen had embarrassed,become and could
meetnot his tothat, avoid forced into insol-engagements; being

orvency, his wasted attached sold in.having property andby being
suits creditors,him his he determinedbrought against to sell outby
his entire stock to his brother-in-law, Charles R. "Wor-ofHayward,
cester, Mass., and himself divide the proceeds ;his creditorsamong
that his brother-in-law was worth or vested real$6000,$5000 in

but hadestate, no andready could not the stockmoney, purchase
someunless one would loan him the so;to enable him dotomoney

thethat trustee to loan him that andagreed formoney purpose,
did, let him have the sum of -which theaccordingly, $3314, was

ofamount the of the defendant’s ofinventory principal stock
and took said ;thereforgoods, note that the morn-Hayward’s next

after the trustee advanceding the to and awithinmoney Hayward,
few hours onthereafter, the 2d of theJuly, 1855,day principal
defendant the same in theplaced trustee’s hands to formoney keep
him, and the trustee the same himwith tothereupon brought
Dover, and has ever it;since ofretained on 2dthat, the$2500 day

1855,of the ofJuly, creditors the defendant attached theprincipal
stock of ingoods his thepurchased by hands, as stillHayward,

of the defendant; that, onproperty principal the 5th ofday July,
1855, in were hisproceedings commenced creditorsinsolvency by

the under thedefendant, insolvent laws of Massa-against principal
;chusetts on the of 1855,12th said defendantday July, principal

was decreed to be an insolvent and James M.debtor, Peabody
hisappointed and on allthe 25th of theassignee, 1855,day July,

estate, real and of the was,defendant apersonal, principal by
decree of the commissioner of Middlesexforinsolvency county,

“Mass., and to said vest inconveyed toassigned therebyPeabody,
said all debts due to allassignee Brown,said and his ofrights
action,” &c.; thethat, 1855,on 16th of saidday July, Hayward

an action had thebrought the officer who attached stock ofagainst
on writs ofthe to recover himgoods against defendant,principal
VOL. xliii. 4
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thethereof; after the commencement ofthat,the value proceed-
the defendantin the ofinsolvency, assignee principal prose-ings

thesuits him to final and receivedthe judgment,cuted against
and distributedof the stock of the same weregoods,proceeds

their the commis-the creditors who claims underprovedamong
had commenced his the; that, after suit againstsion Hayward

himself and the defendantofficer, it was between principalagreed
remain insuit,in that Brown should let theif he failedthat, $3314

afterhands, note; that,to said soonHayward’sthe trustee’s pay
$400,the defendant have and1855, the trustee let2, principalJuly

sums, that,other the ofso on 24th September,afterward daysoon
;in trustee’s that ou thatremained the hands day1855, only $2500

the in favor oftrustee, in draft foraccepted $2500the writing,
a of the defendant that heAldrich, parol agreement principalupon

in theand if failed his suitit,control Hayward againstwould
;returned to the trustee ifofficer, the draft should be but Hayward

him;suit, then the trustee was to the draft toin his payprevailed
thehad been notified of the betweentrusteethat the arrangement

and as to the indefendant money’sHayward, remainingprincipal
defendant,the soonnote,offsethands to Hayward’s by principalhis

and had assented and tointo, thereto,entered agreedafter it was
in theaction,said if he failed said prin-his note to Haywardsend

asto refund so much of the hemoneydefendant engagingcipal
; March,the in orthat,taken from trustee Februaryhad previously

defendant,writ,the thethe service of1856, plaintiff’s principalbefore
trustee, Dover,the in andhouse,and the met at trustee’sHayward,

enteredout theto. previouslymutually carry arrangementsagreed
defendant, and the andthe trusteeprincipal Hayward,into between

the officer wasthat, after actionHayward’s againstrespectively;
draft for1857,said in the fall of thedecided Hayward,against

defendant,said into the trusteeup by principalwas given$2500
the trusteeAldrich,had said andhands it been placedwhose by

sur-said his note for the $3314,transmitted to Haywardthereupon
in hissame accordance withthe agreementuprendering previous

do.defendant so tothewith principal
the ofhis claim before commissionerneverThe provedplaintiff

became, aand never inMassachusetts, partyin any way,insolvency
theThe claimin plaintiff’s againstinsolvency.to the proceedings

in Boston,dated andnotes,wasdefendant upon payableprincipal
and duewhom were sold transferred beforethere, theyto a firm by

was andtransfer,time said sale andat the ofwho,to the plaintiff,
said defendant a citizen ofConnecticut, andofstill is a citizen

has neverthe defendantThe of principalMassachusetts. assignee
andtrustee,hands of thethe in themoneyclaimedordemanded

in insol-obtaineddefendant has never any dischargethe principal
or of them.debts,from his anyvency

received tocould bethat evidence notparolThe court ruling
draftof thethe trustee’s written acceptanceand controlcontradict

a verdict,the trusteeto whichAldrich, excepted,rulingin favor of
$2500,for the sum of was thereupontrustee chargeablethefinding

thethe courtthe of upontoconsent, subject opiniontaken, by
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as the facts wouldcase,whole such to be rendered warrant,judgment
a ;or new trial to be as the court determine and thegranted, might

were transferred.questions

theWoodman, for trustee.

Wheeler,for the plaintiff.

Sargent, TÍie statute that,J.* disclosure madeprovides upon
trustee, the onby any leave court andof ofplaintiff by payment

costs, have the triedof the trustee themay andliability by jury,“that on made,such trial the anddisclosure so otherany compe-
tent beevidence, offered.” The is madedisclosuremay competent
evidence to be submitted to the but we do not understandjury,
that this it is made forby theprovision to intro-necessary plaintiff'
duce that evidence. He such as heintroduce deemsmay best for
his case; and when he has for his isproved case, he notenough

to use more he chancebecause to have thatobliged moremay
would be if he it.needed The statute is not incompetent terms,
and was not tointended be and theevidently peremptory, ruling
of the court on that was correct.point

all the in ofevidence the that AldrichHpon case, particularly,
we think the draft,that which the trustee and whichaccepted,
was theto order of is to treated herepayable Aldrich, be as though
it had been to Brown in the first instance.directly If thisgiven
draft had been to inBrown Aldrich aby of debtgiven payment
due to and it hadAldrich, been the thenSmith, trustee,accepted by
the draft would have been in Aldrich’s andhands, the evi-good
dence offered have ;would been inadmissible ifclearly or, Aldrich
had sold draft,and indorsed this while in his hands, to a third

for thevalue and without notice ofperson, real understanding
between the different havewould arisen.parties, questions

theBut draft to Brown. AldrichWhile heldbelongedalways
he held andit, Brown,it for Brown’s as he testifies;as property,

and all,the trustee is at in noif other than hechargeable, way
would have hisbeen indebtedness. If this order wasupon original

to the in handsthe trustee’s from the creditorsgiven keep money
of Brown, void;then it was fraudulent as to such creditors and
and the evidence offered have ifwould been itcompetentclearly
had offered the for that Ifbeen Aldrich hadplaintiff’by purpose.
been to recover the on this then the evidenceorder,moneyseeking
offered have been as to contradict themight tendingincompetent,

inhim,trustee’s to contained the ofpromise acceptancewritten.
the in case theorder. But this could have Aldrich wasbeen,only
real owner and bona of the which theholder, order,fide, plaintiff
had first that washe not.proved

the inAfter had Aldrich had interest thethat noplaintiff proved
draft and never claimed to that ithave, but toalways belonged

andBrown, that Aldrich himself not underwas any thingclaiming
theit, but theto trustee asplaintiff ohargewas beingseeking

* Doe, J., did sit.not
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to Brownindebted that it is difficult see inorder, toupon very
the courtwhat view could have ruled that the offeredtestimony

thewas and that it couldincompetent upon express only ground
receivednot be to contradict and control the trustee’s written ac-

Aldrich.to The hadevidence theshown howceptance plaintiff’s
in relation tofact was this draft or and theorder, evidence of the

confirmed thetrustee facts which the had soonly plaintiff proved,
related to thefar as “written to andthey Aldrich,”acceptance

to show that the trustee had atended defense to this asdraft,
Brown and his creditors. The evidence was not offeredagainst
view whatever to contradict or control theanywith trustee’s written

Aldrich,to but to meet the case, and showacceptance plaintiíf’s
had athat he defense to the order as Brown, to whomgood against

it had been the and was admitted on allproved by hands,plaintiff,
and this draft hadevery body, alwaysby belonged.

stood,As the case the evidence was clearly unobjectionable, upon
which it excluded. was,the was Theuponground only question

meet the case,did it and tend that,to show asplaintiff’s against
to theBrown, whom had that the draft then and everplaintiff proved

had the trustee had defense ? And in this view thebelonged, any
evidence was clearly The case stands ascompetent. just though
the draft had been to Brown instead ofgiven Aldrich,originally,

theor as trustee had a note, or, fact,Brown in asthough given just
he had him neither; the casebut stood histhough given upon
indebtedness to Brown.original

out of the thefor the manner inquestion whichLeaving present
came the trustee,the into hands of the but it tomoney betaking

Brown,there as the of the let us seemoney defendant,principal
whether the evidence was as to make out acompetent, tending

defense as Brown, because defense which wouldgood against any
inavail the trustee a suit himbetween and availBrown, would

him in this case.
The evidence was, that,offered the 24thon ofsubstantially, Sep-

tember, there was in the trustee’s $2500,hands which had been
there the and on that thedefendant, trusteeplaced by day accepted

;the draft in that on that he held note forquestion day Hayward’s
that;a sum than itthat had been betweenlarger previously agreed

that,and Brown on certain this ofHayward conditions, money
Brown’s in the trustee’s hands should he to orpaid Hayward,

—should to him inshould become his the hands of the trus-belong
—tee and on certain other ;conditions it was to remain Brown’s that

that Brown obtained the trustee to this draftupon day accept upon
the of that he andBrown would control theparol draft,agreement
if the condition thisthe of whichtranspired, upon happening

was to be to or to for to himbe accountedmoney paid Hayward,
trustee,the then this andcanceled,draft was to be orby upgiven

returned the intrustee,to hut the it was to be toother event paid
;Brown that Brown had notified the thistrustee of arrangement,

to which he and that theand before serviceassented, subsequently,
of this there was a of thewrit, Hay-of all threemeeting parties,

and allthe itward, Brown, when wastrustee, bymutually agreed
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madeto out the thus between Hay-carry previouslyarrangement
thistrustee; that,and Brown and whileBrown,ward and the

trustee;was this served thewrit was uponagreement subsisting,
a as toand that the resulted in such afterward,waycontingency

the toliable,make trustee under that account toagreement, Hay-
that, in of;for this and to Brown andward not pursuancemoney,

andsuch had over tothe beenagreement, money paid Hayward,
had Brown.the draft been to the bytrusteeupgiven

30Now, N. H. itKimball, 126,the of Ela v.upon authority might
notevidence,be difficult to the trusteesee thisupon mightwhy,

Brown, had hehave sued to recoverdefendedsuccessfully against
consideration; and,ofthis the of a failuremoney, upon ground

he in such a thesuit,stood wellhave uponperhaps, might equally
hisof a of to Brown.andground payment extinguishment liability

171;v. v.455; Fuller,3 H. 17 Pick.Shepard Temple, N. Crossman
v. 480.Ward 12 Mass.Winship,

But another of the evidence offered seems to have beenportion
as to a on the thecompetent, show defense ofgood parttending

Brown,trustee as that which relates to theagainst namely, proceed-
in in be sure this wasMassachusetts. To draftings insolvency

State,after these had been commenced in thatgiven proceedings
asbut, between the and didBrown,trustee the of this draftgiving

not the ofnature the indebtedness to him and ifchange ;trustee’s
the in thethere had vested this inproceedings insolvency money
trustee’s hands in the of in thenMassachusetts,Brownassignee
the draft was consideration,without as the andbetween trustee
Brown, and could not be collected the latter.by

Now it can make no difference whether Brown is asdischarged
such not,insolvent or or whether he ever shall sobe dischai’ged.
That can not affect the decree all his towhichby property passed
and vested in his assignee.

The first have thequestion is, so far beenproceedings regular,
and to the so,of law ? If thenaccording provisions Brown,the

decreed to be an andbeing insolvent andebtor, assignee being
force of the decree ofappointed, by the commissioner of insolvency

in that allState, realBrown’s and estate was conveyedpersonal
and to said and all debts due to and allassigned Brown,Peabody,
his of action vested in said for the hisrights benefit ofassignee,
creditors.

The second is, thequestion decision in Hallto v.according
State,Boardman, 14 N. H. 38 trustee in this and(the alleged living

the debtor in whether the creditor has establishedMassachusetts),
to the here,fund since andany right the which is supe­assignment,

to it,rior so as entitleto him to fund,hold the notwithstanding
assignment.such
the case cited,In last it held,was that when the contract was

such, and the were so that a thesituated, ofparties discharge
defendant under the insolvent laws of dis-Massachusetts would

the contract in thecharge hands of the then his attach-plaintiff,
ment of the funds here could not avail him such assign-against
ment. The same is 106,doctrine held in v. 21 H.Hunt, N.Hoag
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State,resided inwhere the trustee this and there had beenalleged
inno Massachusetts —in that therespectdischarge resembling

case—and that the andcontractuponpresent ascertaining parties
were such as them to the of the insolvent lawssubjected operation

it was held theMassachusetts,of that vested the fundsassignment
in the hands of the as the of the sameattachmentagainstassignee,

infunds the this State.by plaintiff
in dis-If, then, this is a to be bound theplaintiff position by

of the indefendant another State the insolvent laws ofcharge by
that such shallState, obtained,when be then the pro-discharge

so far as have if would thebindceedings, they gone, regular,
far;here so and the can after annot, suchparties plaintiff' assign-

there,ment take the funds thus for the benefit of all theassigned
choose their andclaims,defendant’s creditors who to prove appro-

histhem in of own debt. Is this thuspriate payment plaintiff
?situated

The claim the defendant was notes madeplaintiff’s uponagainst
defendant,and in Boston the who did then and nowpayable by

Boston,does in a firm at the time residedreside to which there,
but which transferred these before to thenotes, due, whoplaintiff,

then and still is a resident of Connecticut. There is nowas doubt
thebut that this case comes within the of law of Massa-provisions

chusetts. far this isis,The how boundquestion plaintiff byonly
State, a anotherthe insolvent laws of that as citizen of underState,

thethe of the constitution of United States.provisions
30 was held aNorris, 466,In v. N. H. it thatStevens discharge

the is an effectualunder insolvent laws of Massachusetts bar to a
note, State,insuit a made and that betweenupon payable parties

it, theresident there at the time of notwithstanding payeemaking
and toholder of the note removed beforeNew-Hampshire any

Bell,the insolvent laws. J.,were commenced underproceedings “in thecase,in the that Under laws ofdelivering opinion says:
theMassachusetts, these notes were made to condition thatsubject

the maker be without payment, by proper pro­might discharged
law. The tounder their insolvent be so dis­liabilityceedings

nature,their whichan essential condition of attachedwascharged
and in the hands ofwhere,them and holder,to every everyalways

resident in Massachusetts or elsewhere.”whether
and is decisive of thecorrect,This is to be casedoctrine believed

whether the holder carriesat For it can make no differencebar.
a resident there,and becomesnote himself into another Statethe

is a citizen of such otheranother,is transferred to whoor the note
the note takes it toState; subjectbecause the party purchasing

condition, and to be thus discharged.this liability
inand v.Henderson, 430, Bradley,1 Cush. ConverseIn v.Brigham

in asdecided the same way,the same was435, being1 Cush. point
delivered the; J.,and wholaw in Massachusetts Metcalf, opin-the

his concurrence with theintimatesease,in theion former strongly
295,5 How. whichcounsel in v. Moffat,views of Cookthe plaintiff’s

differ-citizens ofthe betweenwere, that the fact of contract being
thepreventedwas whatmade,the time when it wasent States at
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of thethe claima barin one from being againstStatedischarge
10Bradford,v.SandersonSee, also,citizen the other State.of

N. H. 260.
further thanmuchin Massachusetts haveBut the decisions gone

aheld thatthe court48,2Fisher,v.that, and in Scribner Gray
tois a barState anylaws of thatthe insolventunderdischarge

a citizenwiththat Statemade a citizen ofon a contractaction by
laws, ifunder thosehis claimwho does notState,of another prove

in that State.terms, is to bethe itscontract, performedexpressby
inthat,theJ., dissented, uponFrom this Metcalf,, groundopinion

betweenhave been mademusthis the to be barredviews, contract
in New-YorkAnd the court of appealscitizens of the same State.

to as stated byand in have since held the law beMaryland Metcalf
in hisJ., opinion.

thean of471,35 after examinationIn v. N. H.Whitney Whiting,
“ the'authorities, inclined to believe that: We areFowler, J., says

thev. notsustained,doctrine of Fisher be upon groundScribner may
that ofcourt,of the hut onwhich it is in theupon placed opinion

vol­of aswaiver, havingthe citizen another State regardedbeing
extra territorialsurrendered his constitutionaluntarily rights, by

ina its terms to be executedcontract, by expresshaving accepted
arise, inhowever,the does notState of his debtor.” This point

are asthe ease authorities whichbefore us. unquestioned,Upon
we in case asseen,have the evidence offered this was competent,

this lastto show that the trustee was not Andchargeable.tending
event,of defense would be in whether theany moneyground good

Brown in faith or in badwere in the trustee’s handsplaced by good
the trusteefaith, or whether it were received or fraudu­by honestly

material,become should theTheselently. questions may assignee
trustee,the but do not arise hereseek to recover this frommoney

the trustee’s if there isbecause,in the of liability,questionsettling
hold,in that can he must behis hands bodyany discharged,nothing

hands,in it theand if there is his tothingany belongs assignee,
notand to this plaintiff.

Statutes,34 208 of the Revised thatSection of provideschapter
“ that summoned as trusteeit shall any personWhenever appear

defendant,the or holdshas received the of anyproperty principal
him, or has act infrom doneof sale or other anybill conveyance

aid inthereto,relation intent to him ordefeatingwith delaying any
trustee.”creditor, suchcosts shall be taxed against

seem,itus it is too as would for discus-In the case before plain,
received the of thesion, that the trustee here principalproperty

defendant, ator, least,intent to aid him inwith defeating delaying
of draftand that the the to Al-creditors,some creditor or giving

therefore,intent; and,an costs are todrich was act with the same
iftaxed in favor of the the trusteebe the trustee,against plaintiff,

be discharged.
a new unless itThe verdict must be set aside and trial granted,
in to theadmitted that the evidence offeredis proceedingsregard

is in musttrue,in which case the trustee beinsolvency discharged,
costs.but must thepay plaintiff’s


