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Wheeler v. Towns.

In an appeal will,from the decree judge probate allowingof the of aprobatethe of
the heirs will,of the testator and legatees thoughthe in the being appellants,not
interested, are not parties in interest so as testifyingto be excluded from as wit-
nesses, though the executor does not testify.elect to

This was an from the decreeappeal of the court of thatprobate,
the will of Towns,John late of Keene, deceased, was duly proved.

The that saidappellant John at the of mak-Towns, timealleged
hising will, was not of sane mindsupposed ; that he inducedwas

to make and execute the said instrument the undue influenceby
others,and. the fraud ofby and that he was not of sane mind as to

the andsubjects matters it;contained in and issues were joined
each of theseupon points.

trial,the K. J. HoltTJpon was offered as a thewitness by appel-
lant. The whoexecutor, was not offered as a thatobjectedwitnesSj
he awas son-in-law of th'e that a indeceased, his wife was legatee
the will to a small amountvery and to a distrib-was entitledonly,
utive share of the estate, which was shown in case theto be large,
will should not be and was andproved, interest,therefore a inparty

toincompetent The same made to the sonstestify. wasobjection
and of thedaughters deceased, who were toadmitted testify.

The wasobjection overruled, and andthe executor excepted,
afterward moved that the verdict rendered for the shouldappellant
be set aside on account of said and the wasexception; question
reserved.

Wheeler Faulkner, for the executor.

andLane,Gushing, for theWebster, appellant.

Sargent, J. The objection which was made and inoverruled
this case thatwas, those ;offered as witnesses were not theparties

of record, butparties the real in theinterest. Now factpai’ties
that were interestedthey is no isMere interest no dis-objection.

Thequalification. statutes of and remove the1857 1858 disquali-
fication of interest in andwitnesses, allow all notwithstand-persons,

interest,their anding all suits,to with certainparties specified
toexceptions, testify.

These are on ofexceptions placed, interest,not butany ground
on ofgrounds and of One of theseequity is,public policy. exceptions
that a shall allowed to where the adverseparty not be testify party
is an executor or and does not himself elect toadministrator, testify.
This interest,isexception on of butnot based any merelyground
to theprotect administrator,the executor orestate byrepresented
and while one theis to have known all aboutwho presumedparty,

dead,transaction in oneis and his estatequestion, represented by
who is allow theit notpresumed it,to know about willnothing
other himself; theto the same to be a witness forparty transaction

of the as to thedesign law so far onpartiesbeing, possible, place
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and notan anfooting, one undue overequal advantagegive party
the other. The case before us not be one where the reason formay

to the isthis rule or one to whichexception general very apparent,
with we beit force. But not able inapplies great although may

case to see that the is inthis a knowtoappellant anyposition thing
executor,more about the facts involved in this than thecontroversy

the safe is to the line wheredraw the hasonlyyet way legislature
one hereit,drawn and an executor, and not tobeingparty electing

holdwe that the can not as atestify, be receivedopposite party
witness.

is,then to aThe settle was Mrs. ? ThatHoltonly question party
was ;she the of record is not that she was inter­party pretended

is not a sides;ested denied. If she awas on both forparty, party
case finds thatthe she was a and also an heir. And thelegatee,

inmain is thesequestion between two classes ofcontroversy per­
sons, heirs and for the sustained,if will is thelegatees; legatees

the will;take under the if the will isproperty sustained,not the
of the testator to his heirs. There are otherproperty goes legal

involved,minor sure;to be suchquestions as, Shall the plaintiff
? &c. ifexecutor Mrs. Holt abe Now was a inparty, really party

interest, she could not if not atestify; interested,party, although
Reed v.she 42 N. H.might testify. 114. If sheSpaulding, was a

her husband could not otherwise he could.party, testify; Kelley
41 N.Proctor,v. H. 139.

“In the of the term"meaning Greenleafdefining parties,” says,“ under the termthat theparties, law includes all who are di­
ininterested therectly matter, and asubject have to makeright

defense, or to control the and to fromproceedings, theappeal judg­
This involves thement. also to adduceright andright testimony,

cross-examineto witnesses adduced on the other side. Persons
these arenot as theregarded to cause.” 1having rights strangers

sec. 523­; Patterson,Ev.,Greenl. Carletonv. 29 H.N. 580.
heThe real whether be the not,nominal orparty, party possesses

andthese courts will inhimrights, protect them, andexercising
the interference theof nominalimproper Bankagainst party. of298;4Hyde, 567;v. Cow. Allen v. 3 Pick.Chenango Ayers, Farns­­

5Sweet,worth v. N. H. 267.
to this definition, the herewitnesses to wereAccording objected

not for none of theparties, they possessed orrights qualifications
of interest. had no to makeparties except right defense, toThey
control the to from the or to takeproceedings, appeal judgment,

court,the ofto theexceptions or cross-rulings produce testimony
canwitnesses,examine nor be forliable costs. In this casethey

the executor has the in commonwill and someproved form, one,
seem,defendant itthis would has to the samepetitioned have proved

form;solemnin which and a decree entereddone, that thebeing
waswill the defendant That othersproved, besideduly appealed.

thatdefendant,this those who offered as witnesses,were havemight
afor of will,the and havere-probatepetitioned might appealed

decree,from the does not alter the sincecase, have not donethey
The findso. case does in thenot that others taken any parthave
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haveor incurredthe anyhave indemnified appellant,orappeal,
or to inter-control oversuit,in or have any rightthe legalexpense

inhave thethat they acquiescedit. For appears,fere with aught
the ofdecree of probate.judge

thefor certainexecutors,and purposes, representAdministrators
heirs andthe or forintestate; for otheror purposes legatees;testate

the suit is;creditors so asthe but long prose-otherstill purposes
as in his ownsuch, behalf,or executorthe administratorcuted by

all inbenefit of and whofor the may anyon his own account anyand
heirs,or oracts, creditors,his whether legatees,affectedbe byway

on and to himside,the oneall intents andis, partyhe to purposes,
in thistheto appellantthe real adverse party litigation (theand

theheirs,but the lega-in the statutethe applies;exceptioncase),
andin certain cases ofit residuarybe legatees),tees might(unless

all are notwith-interested,creditors, not thoughappellants,being
the executor elects to tes-whetherwitnesses,standing competent

or not.tify,
on theverdict.Judgment

Hubbard.Fletcher v.

law,in a suit atpleadednot becanmisconduct of arbitratorscorruption orThe
the ismotion when awarduponaside ansettingof awardmay groundbe thebut

court, equityin in other cases.a billuponto andreturnable

Assumpsit. anda an awardwas of performanceThere plea
and misconducta of partialitythereof, corruption, grossreplication

a theand demurrer toarbitrators, replication.theof

defendant.for theCushing,

for theFaulkner, plaintiff.WheelerSp

of ais theDoe, of not subject plea,Misconduct arbitratorsJ.
Thisto set aside the award.to the courta tobut applyonly ground

court,award is returnable tomotion, thedone whenbemay upon
2 H.in cases. v. N.a in other Page Pendergast,and billupon equity
9 H.Harkness,H. 82­ Bassett N.;8 v.; Adams,235­ Adams v. N.233,

22 N. H.72;13 Bean v. Wendell,N. H.164; Rand v. Redington,
9381;H. v. Johns.Kenney,25 N. Cranston582; Herrick,v.Tracey

896; EastThompson,14 Braddick v.Ambler, Johns.212; Jackson v.
283; Watson327; 175,on Awards344; on Awards BillingKyd

369.269,Arbitrationon
thewheredoctrine equityA different may necessarily prevail

to deal withare not extensiveof the court sufficientlypowers
e;4 not­179, 192,Pick.Bellows,Brown v.awards thus summarily.

9 Cush. 560.6 269;Pick. v.Strong Strong,Bean v. Farnum,
sustained.Demurrer


