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record* all did,that the show and also the founda-mayorder they
their admits of no doubt.action,tion of Pritchard v. 3Atkinson,

H. 335.N.
can not doubt that it isAnd we when the return ofcompetent,

is recorded,out and the of land as inappraisalthe laying damages,
case, and no record made of the topetition,this prove by secondary

such athat and its andexisted, contents, that thepetitionevidence
laid out the selectmen itwas such afterby upon petition,highway

that neithershown record nor thehad been any original petition
found.could beitself

it hadwhen thus been shown that theAnd selectmen had jurisdic­
a; that hadin the before them inpremises they petitiontion proper

for the of thisout identical and thatform, praying laying highway,
the road and made return,laid out their waswhichthey duly

that therecorded, the return does not thatobjection show notice
due hador the canselectmen, not wellwas given proceedings by

inthe town this and attaken this time. Thebybe proceeding
no notice to be to thestatute town of therequires given hearing

selectmen athe on to aout Thepetition laybefore highway.
the selectmen tonow the first andrequiresstatute notify petitioner

Stat., 2;Rev. ch. 49,land-owners. sec. 135.the LawsComp.
laid,the time this was itat notice theBut tohighway only required

H.N. Laws of 573.1830, that,Bo whatever occa­land-owners.
have had to to the themaysion other ofparties object proceedings

town has canthe none and make none here.selectmen, State v.
26 H. 232.Richmond, N.

on theverdict.Judgment
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made, trial,may previouslyuse an or theparty report, judgeEither auditor’s on the
read; statute,require findings prima byit to be and its are mad smay evidencefacie

nothingthey are than that.but more
may, adversary, inreading anyit as well as his introduce evidence additionpartyThe

auditor,it, by anymay prove proofitems not allowed the or offer to contradictto
evidence,thoughof The report, competentor the whole it. made does notpart

any other competentor exclude evidence.supersede
upon proceedingthe stand was to state the contract himself andplaintiffA between

defendant, upon brought, upon inquirythe suit but he admitted thatthe which was
writing containing portiona of Thishe the defendant some the contract.gave

defendant, evidence,in inplaced by bythen his hands the and read himwriting was
that,claiming notwithstanding writing,the he was entitled to intro-plaintiffthe

recover;testimony, might legaland but the court ruled that theduce further
writing plaintiff’s rightsas conclude the and excludeof the was such toconstruction

testimony: Held, by theseany plaintiff precluded pro-further that the was not—
showing signature writingthat his to the fraud.ceedings byfrom was obtained

sold and hadfor bark delivered. beenAssumpsit, Payments
stillthe and the claimed that wasdefendant,made by $75plaintiff

and the casedue. The defendant confessed for $38.25,judgment
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an auditor,was referred to who found due the plaintiff.$56.17
defendant,of the who wasthe motion dissatisfied with theUpon

auditor’s the case was tried at this term.by juryreport,
The read the auditor’s as and thenevidence, in-reportplaintiff

to thetroduced defendant’sevidence, subject toexception, tending
due.show that more than was$56.17

The was called his counsel as a witness, and askedplaintiff by
defepdant.what the was between him and the The defend-bargain

ant whatthat, before the hewas, shouldobjected testifying bargain
asked itbe whether was reduced to The court directedwriting.

the made,to be and the answered that heinquiry plaintiff thegave
defendant a sale of the hark. Thebill of defendant then produced
and the readcounsel to the theplaintiff’s billjury following
of sale:

“ Grafton, 8,March 1859.
“I have sold to Jesse Cass 87|- bark,cords and have received

in for the same. I am to deliver thepart$87.33 bark atpay West
Andover in the most convenientStation, forplace that canloading
be and it and am tofound, well, havepack cord.per$6.15

James Lull.”W.
The then show,to his ownplaintiff proposed by thattestimony,

the made before the bill ofparol sale, wasagreement, that the
adefendant was to take certain of bark as and forpile cords,87§

to delivered atbe West Andover andStation, for thatpay quantity,
whether thisthere was more or less. The defendant objected to
evidence that,on the the bill of theground by sale, plaintiff’ could
recover for no more cords than were delivered. The con-plaintiff
tended that was not thesuch construction of thelegal ;bill of sale
but the ruled that itcourt was. The then introducedplaintiff

to theevidence, defendant’ssubject toexception, show thattending
the defendant wrote the ;bill of sale that the did not readplaintiff
it or know its butcontents, was induced to it the fraudulentsign by

theof under suchrepresentations defendant, circumstances that the
was not bound it. The of theplaintiff defendant’sby ex-ground

was, that the read the bill ofception plaintiff, sale inhaving evi-
anddence, claimed that under it he thehaving might prove previous

and ifcords,recover for heparol 87-| delivered theagreement, whole
the ifof even there were less than cords in thepile, couldpile,87f

not afterward or contest the bill of sale asimpeach procured by
fraud.

The then introduced theplaintiff evidence, tosubject defendant’s
to the beforeexception, referredtending prove parol agreement to.

The returned a verdict in of thejury favor for $23, inplaintiff
addition to the amount for which was confessed, and thejudgment
defendant moved set aside verdict;to the and the ofquestions law

the case were reserved for thearising upon determination of the
whole court.

and theforBowers, defendant.Cushing,

and for theEverett, Edes, plaintiff.
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case,The raised on this is substan­Sargent, J. first question
settled in 40 H. in which it wasCo., 537,Connor N.Pipev. Gastially

held that it makes no difference side introduces thewhich report;
that either to itsdo so withoutparty may being estopped deny

in it.correctness or fromany particular, precluded impeaching
'Where an use it at themade,auditor’s is eitherreport party may

read,or the it and its aretrial, to bejudge may findingsrequire
made arestatute,evidence but moreprima theyby nothingfacie
than that. The it as as hiswell adversary, pro-party reading may,
duce in it,evidence addition to and items not allowedmay prove

the or it.auditor, offer to contradict ofby anyproof part
It is evidence,received as but it does not supersedecompetent

or exclude other evidence. 11 Pick.Hawkes,Allen v.any competent
359; Lazarus v. 19 ;CommonwealthIns. Pick. 82­ v.Co., Fletcher,Clark

.;1 Allen 53­ Kendall v. 1 AllenWeaver, 277­
The was not to use the heplaintiff evidently intending writing

had as evidence,Cass but was to state the wholegiven proceeding
in relation to the bark. The'defendant insisted that heagreement

should be of whether not there in theor was someinquired wilting
; and thecase in the the de-affirmative,upon plaintiff’s answering

fendant the and it in hands,the whoproduces writing puts plaintiff’s
is thus first to read it faras the best so as itevidence,obliged goes,

the contract.of
witness was thenThe to state facts of theother bar-proceeding

not included, as he in theclaims, thegain, writing; whereupon
is raised as to the construction of the terms of thequestion legal
and the court holds that the of theconstruction iswriting; writing

assuch to exclude all his and that it is conclusivetestimony, upon
his The then offers to that theshow ob-rights. plaintiff waswriting

fraud.tained by
canA not be in that toparty introduce evidencecompelled way

makes andhim,which then be from itagainst precluded showing
and thusfraudulent, the to contradict or it. Wereopen way explain

aotherwise,it be unable aplaintiff to showparty utterlymight
fraud on the other side in his to orobtaining signature any paper

which the chance him;contract defendant to holdmight against
and the defendant would it in his in cases,have such to takepower,

of his own and whenever thefraud, shouldadvantage wrong plaintiff
himself as a -witness. can not be the law.offer Such

does it alter the case at theNor all that first asked theplaintiff
court to construe the terms of the thewhen hewriting, testimony

to,offered was and before he or offered toobjected proved prove
fraud. Had the thethe received construction which hewriting

itclaimed for have answered his without hisit, might purpose going
not,further. But if he incould no be from stillany way precluded

that he was induced to it andfraud, shownshowing sign by having
or offered evidence hethat, it,to show ofthen,tending might

show thewhat contract bond which the didcourse, was, fide, parties
make. andoverruled,Exceptions

on the verdict.Judgment


