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Wendell v. Abbott.

1844,a mortgagee, entryin made an mortgaged pur-Where on the real estate for the
pose of foreclosing mortgage, entry,his the affidavit of one to the recordedwitness

1859,in proof publication byof the entry, unaccompaniedwith of notice -of such
the party making entryof the entry, competentaffidavit the is not evidence of such

chapterunder section 16 of 181of the Revised Statutes.
1791, deed,”“declaring conveyanceUnder the act of the bymode of a deed of real

estate must have been or inacknowledged proved prescribedthe manner there to
recorded, deed,entitle it to be except grantor acknowledgewhore the refused to his

in grantee might put acknowledgment,which case the the same on record without
and dayssuch record made purchasers sixtywas sufficient caution to and creditors for
from the time of recording, good during thoughand and effectual that time as the
deed had acknowledged.been

act, refusal,By that in ease of such a granteethe authorized to the deed inprovewas
proofa specified way, equiva-and such and a certain certificate thereof madewere

lent to grantor’s acknowledgmentthe of the deed. It was held that such a refusal
by the grantor necessary any acknowledgedto authorizewas record of a deed not or

;proved agreeably to the statute and that the mere fact that such a deed had been
upon by register trial,entered the records the sixty yearsof deeds before the did not

anyraise of refusal.presumption such
recorded,An office copy of a deed not authorized to is ofbe not itself and alone com-

petent allegedto the existence of the originalshow deed.
offered, reputationone as of private boundary, copyWhere evidence as to a an office of

statute,a acknowledged agreeablydeed not proved sixty yearsor to the but recorded
before, with no as toproof except inquiryfurther such deefi. that for it had un-been
successful, title,and partsuch deed formed no of his chain of nor did the partyadverse
claim alleged grantor,under it or its it held copythat such waswas inadmissible.

Writ oe for a tract of inEntry, land Springfield, containing
about and of lot No. andacres, 8,thirty partbeing lying northerly
of and road. Pleas,to Brook the issue asStonyadjoining general

all road,to that east the andbounded Smith north apart lineby by
road,afrom stake the onSmith low and nearby ground, boggy

about rods of theground, Brookthirty-two northerly Stony road,
the line of therunning by aboutwesterly southerly boggy ground

130 arods, to stake at the northeast corner Ezraof Pillsbury’s
fifteen-acre and a disclaimer as to the rest.piece;

To show title to the athe deedpremises, fromplaintiff' proved
B. himself,Jenness to dated 1850;December an13, assignment,
dated 30, 1850,December from B. ofhimself,Jenness to all Jen-
ness’ to a from Abrahamrights Wendell tomortgage [Dorothy ?]

Wendell, and to the in itsSukey condition;note mentioned a
Wendell,from datedWendell tomortgage Dorothy Novem-Sukey

4, 1829, 8;lot No. an of thisembracing assignment mortgage by
Abraham wife,Wendell and his Wendell, to B.Sukey Jenness,
dated ;184013, also, the note mentioned in itsAugust ;condition
an office of John Wendell’s which waswill,copy proved August
15, 1808, and devised the demanded to Wendellpremises Dorothy
as ; a 30,1844,datedresiduary fromlegatee power-of-attorney, May
B. Jenness to J. W. to take of all of lot 8,No.Emery, possession
in not before sold, for the of theSpringfield, purpose foreclosing
last mentioned The the affidavitalso offered ofplaintiffmortgage.

atBenj. that, the said as attor-Colby, of Jenness’request Emery,
as a witness to theney, June, 1844,on the he saw7th ofentry day

said as such enter into all of 8lot No.Emery, attorney, peaceably
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not before thesold, the in for purposedispute,embracing premises
of thereof forsaid and takeforeclosing quiet possessionmortgage,
that affi-of thewith evidence of thepurpose, together publication
davit, and of notice of of thethe for theentry purpose foreclosing

This affidavit in thewas recorded Sullivan countymortgage.
6, the admis-records, 1859. The defendant toSeptember objected

sion of this affidavitaffidavit, because it not thebywas accompanied
of the who made admitted it.the but the courtagent entry,

It that as for DorothyAbrahamappeared Wendell, attorney
Wendell, and8,some or entered on lot No.thirty forty years ago,

end,and its thesold to one Tuck acres from northsurveyed sixty
made that as for R.Also,survey being attorneyby Benj. Colby.

Jenness, he the tosold fifteen acres the offrom westerly part lot.
Ezra another fifteen-­•whichwere located north ofPiilsbury, directly
acre tract, 1805,sold off- to and wereto Samuel sometimeEvans, prior

onesurveyed at the time of the toby Piilsbury,conveyanceYoung,
and that the and the northwestsouthwest corner of the lot,Piilsbury
corner of the identical;Evans tract and a markedwere spruce,

8,rods from the to havesouth side of lot was admittedeighty No.
been the in There wascorner of the landnorthwesterly dispute.
also evidence after deed to thethat, some five or six theyears ago,

and writ, Wendell, asplaintiff, to the date of his Abrahamprior
for the oneand toattorney plaintiff, entered, bargained surveyed

of lot No. ToEerry 8, one as showpart Sanborn surveyor.acting
title in John 8,Wendell to offered anlot No. the plaintiff' original
deed, 13, 19,dated March 18 and 1769,March1769, acknowledged
recorded in the Jan­of the Province of New-IIampshire,registry

1771,14, anduary 5,in the Sullivan Septembercounty registry,
1860, from W. theirWendell,Jones and others to John conveying
several other­under the charter ofproprietary rights Springfield,
wise Protectworth, as same. This deedunder theoriginal grantees
was shown to have titlecome from the of those holdingpossession
under its admission,The to its unlessdefendantgrantee. objected
it were first shown that it had continuedconsistent withpossession
down to the time.present

Eor the of andacts ofpurpose ownership possessionshowing
under this the adeed, offered, evidence,otherplaintiff planamong
of lot No. 8 and have beenlands,some toadjoining purporting
made J. Theby a on June 1793. was26, planPaige, upon survey

Wendell,shown to have been found the of John whopapersamong
is anddead, has the marks of an ancient Near thepaper.original

memorandum,bottom of it is an in the oforiginal hand-writing
John dated evidenceWendell, 29, 1793. There was thatAugust
the defendant once told Abraham Wendell that his line went ac-

to J. and hold tothat he should it.cording plan,Paige’s according
The court admitted the to the defendant’splan, subject objection,

thefor stated.purpose
Eor the same the an of aoffered officepurpose, plaintiff copy

deed from John to dated 29, 1794,Wendell James AugustHogg,
sealed and but not recordedduly witnessed,signed, acknowledged,

in the Cheshire December 1800,county 13, conveyingregistry,
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calledProtectworth,acres of land in now Springfield,thirty-seven
twothe be taken off the hundred-acreCheshire,in of and tocounty

8, inthereof, manner,No. the south sidelot on the following agree-
at theto the exhibited : namely,J.ably plan beginningby Paige

thereofthe south line8;corner of lot No. thence onsouthwesterly
line ofthethereof;to the corner thence on easterlysoutheasterly
thencesaid lot it meets or lowrods, ground;about untilforty boggy

to lineas the westruns,said or lowrunning westerlyboggy ground
corner;said lot,of and from the said southwesterlyabout rodseighty

men-rods,on to firstthence said line the said thewesterly eighty
tioned of only.corner —to contain acres uplandthirty-seven [At

butthe date of Cheshirerecord,of the was county,partSpringfield
was included in the ofsubsequently county Sullivan.]

Wendelldeed,To show search thefor originaldiligent ^braham counsel,and one instruction ofthat,Sanborn testified under the
orresided,had James hadmade due whereverthey Hogginquiry

be,now tosaid deed bewhere reasonably presumedoriginal might
court thisand that The admittedthe could not be found.original

stated;thethe forto defendant’scopy, subject objection, purpose
8lotOther acts and of No.of ownership possessionsubsequent

court thewere the admittedshown the andplaintiff,by thereupon
from the defend-Wendell,deed and others tosubjectJones to John

ofant’s The the recordsshowed,objection. proprietors’plaintiff by
in said deed werethat ones and theProtectworth, J other grantors

8 asand to hold lottown,of that entitled No.original proprietors
andsuch, Protectworth,a of that wereof the charter theyby copy

under that charter.grantees
The lot No. and traced8,tenant claimed the ofpartsoutherly

his a deed Charlestitle, mesne to fromthrough sundry conveyances,
Eastman, datedChurch, toCharles Moses Augustformerly Hogg,

land,1805, of of lots1, acres Nos.partbeingembracing ninety-six
and 8, line,1 at a and aboutstake on Wendell’s beingbeginning

1;the corner of lot No.rods to west thethirty-seven southerlyof
thence tonorth to New-east,31° therunning leadinghighway
London; thence northerly uponsaid highway, runningcrossing
the west said aboutlot;side of said thence by highwayrunning

rods, to or thenceforty westerly bylow runningboggy ground;
said a stake run-;or 120 to thencerods,low aboutboggy ground

theEvans, to a tostake,land owned Samuelning southerly by by
south line lot, 8,of the it &c.No.being

The the linechief to the true location ofwas ascontroversy
andbetween land the souththe north the defendant’s partofpart

trueof the as to thein No. 8. There was but littleplaintiff’s, dispute
northwest there was more doubtcorner of the defendant’s butland,

aas to its claimed to betrue northeast the defendantcorner, which
stake the tonear the from Baptistwhich runs bogbrookstanding

road,Pond, and the BrookStonyabout rods ofthirty northerly
he the andwhere was the of low boggyclaimed commencement

; be lim-land that the defendant shouldwhile the claimedplaintiff’
rodsited to the he was aboutroad, fortyBrook whichStony alleged

8.the ofon and from the corner lot No.line, northerlyeasterly
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The defendant of toshowed acts proveownership tendingmany
an inand landof theopen, peaceable uninterrupted possession

between forthe road and thedispute BrookStony groundboggy
that his line had to a formertwenty and beenyears, agreed by

owner hisof land and the of the but theplaintiff; plaintiffagent
claimed that these acts mere tres-to show werepossessiontending

Under the instruction sub-passes. court,of the this wastestimony
mitted to the for them to locate the true line between thejury, parties.

As the court the to use theallowedrebutting testimony, plaintiff
and also the deedplan, from John 'Wendell to JamesPaige Hogg,

as evidence of of The defendant offeredreputation boundary.
8,evidence that Charles Church lotthe south of No.occupied part

and claimed for his north line to and and thatland,lowup boggy
this was for some to 1805.occupation years prior

The offei’ed an aoffice of deed from Jamesplaintiff copy Hogg
to Charles dated inChurch, 1794, executed and forrecorded,duly
the of itpurpose as to but notshowing reputation boundary; ap-

that due findpearing diligence had been used to the itoriginal,
was excluded.

The returned ajury verdict for the the defend-having plaintiff,
ant moved to set the same in theaside, for error rulings.aforesaid

and theMorse, for defendant.Cushing,
1. The ofaffidavit was not forceadmissible, ofColby except by

the statute. the 292, 16,sec. the affidavit ofBy StatutesCompiled
the the and the is madeparty witnesses, evidence. It ismaking entry

a to thegoing great affidavit of the andway permit witnesses,party
taken without notice or to used as ;be evidencecross-examination,

thebut statute the check of the in con-provides affidavit,party’s
nection with that of all the witnesses.

This affidavit tended to an in 1844,show and without it theentry
could not maintainplaintiff ;his action for the shownonly entry

within was six hadtwenty years whenyears twenty-four yearsago,
since theelapsed next so that the statute of limi-preceding entry,

tations had taken effect.
2. The did not tend toplan show It isany possession. possession

under a deed which execution,with of its and notdispenses proof
claims or acts 34Wood,Clark v.unaccompanied by possession.

3. We ofknow no the use of an office as aforauthority copy
unless the deed hadcopy, been Theacknowledged. copyduly

of the deed, Wendell to James admitted.was improperlyHogg,
Neither claimed under that and there was no evidencepaiiy deed,
that such a deed ever existed. The search had no totendency

its existence. Theprove should have first thatplaintiff proved
there a deed,was such and then accounted for its as itabsence, was
no a chainof of title.part The of the was notcopyproduction
evidence of the existence of here.the original

4. Evidence of of is admissible wherereputation boundary only
the is a matter ofboundary interest,and which thisgeneral public
was not. 1 Greenl. sec. 144.Ev.,
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and.Everett, Edes, for the plaintiff.
The several modesStatutes sec. the290, 14,Compiled prescribe

of do limit 16but not the Sectionproof.foreclosing mortgages,
and makes theevidence,the mode of theprescribes perpetuating

admissible,evidence so not other evi­but doesperpetuated preclude
dence. It was the intent of to make evidencethe anyLegislature
so isadmissible, all that be soperpetuated perpetuatedthough might

“ and”not offered. and connecttheBy supplying ellipses, making
sentences construedinstead of words or the section bemayphrases,
to witnesses,admit the affidavit the ,byof unaccompaniedthough” ““the as or.”Also,affidavit of the and be construedmayparty.

“298,Bouv. Law Dict. The defendant’s construc­Construction.”
tion the be recorded and offered inwould notice torequire printed

the whereevidence, affidavits,and the admission ofwould preclude
the is an be no affidavitbecause there couldentry by agent, literally

the verdictinadmissible,of the But if affidavit wasparty. Colby’s
still a sufficient title with­;to stand for the showedplaintiffought

it, and fromout as the of thecould, Dorothymortgageassignee
Wendell, Pie shows entriesmaintain the action without foreclosure.

another,and as attor­within : one was sixtwenty years years ago,
1850,and for thatfor must 1840Jenness, have been betweenney

iflimitations,time ofwas the of Jenness’ title. The statute pleaded
; much more should his titlethe would not himbarby mortgagor,

amended,case should bebe a mere Thewrong-doer.good against
Jenness to theso as to show the of thisassignment mortgage by

in 1850.plaintiff
2. and JohnsurveyThe shows an on the byplan premisesentry

Brown,v.Wendell, under the claims. Parker 15whom plaintiff
111; v. Merrimack River;H. 176­ v. 14 N. H. JonesBanks,N. Woods

;493­ Little v.29 H. H. Down­Co., 381;N. v. 15 N.Cobleigh Young,
it asH. The had37 N. 355. defendant alsoing, recognized showing

Wendell,line in Johnthe in The title to the lot wascontroversy.
the whichand the of the deeds with plan,descriptions correspond

land.shows what was then considered the boggy
the and3. The refers to plan,todeed, Wendell James Hogg,

the samedescribes a of lot sold to James8, byNo.part Hogg,
distance on lotsamethe line in and theofdescription controversy,

of8, tends to show seizinNo. as the deeds of the anddefendant,
It wasWendell,8 in and the line in controversy.lot No. also

defendant,and the notfacts,admissible to show either of these
of its notunder could not takeWendell, beingclaiming advantage

Forsaith v.253;6 H.Dorion,v. N.acknowledged. Montgomery
as to show reputation29 H. 422. It was offeredClark, N. tending

;128­141-5,Greenl.,1 secs.and title otherwise.of notboundary,
N.35 H.Portsmouth,;2 C. & H.’s Phill. Ev. 343­ v.WilleyNotes to

113;4 SmithN. H.303; 1 198; Thompson,Phill. Ev. v.Shepherd
355;N. H. White­437; 37Powers,v. 15 H. Little v. Downing,N.
441.21 H.Poor, N.;housev. 29 H. 480­ v.N. GibsonBickford,

inadmissiblebe4. onlyof mayThough boundaryreputation
inter-oris a matter of generalwhere the publicboundaryEngland
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it is inest, otherwise in most of the United andStates New-Hamp­
1shire. Greenl. sec. above.Ev., n, and authorities145,

5. The book of the Cheshire the record of thiscontainingregistry
deed be in as to show ancientgiven evidence,might tending repu-
tation of and of itif a of the materialso,boundary, transcript part
was Authorities above.competent.

Bartlett, that,J. Our Revised in case theStatutes ofprovide
aof of real estate into thepeaceable entry mortgagee mortgaged

for the of.premises, his the affidavitpurpose foreclosing mortgage,
of the such and of the asparty thereto,witnesses tomaking entry,

time,the manner and of the and a of thepurposes entry, copy
notice, aspublished time,verified affidavit to the and modeby place

of inpublication, recorded the of fordeeds the incountyregistry
which the lands shall be oflie, evidence such andentry publication.
Rev. ch. sec.Stat., 131, 16. Such evidence is admissible only by
virtue theof which this statute tohas created theexception gen-
eral rules the law;of common and instatutes of thederogation
common arelaw to be I;construed. Bac. Abr., Statutestrictly

v. 30Lovejoy Jones, N. H. Whoever,170. availtherefore, would
himself of the of the statute in must show aprovisions question,
full compliance this,with its terms. The has not done forplaintiff
he offered the affidavit of one witness without the affidavit ofonly,
the theparty evidence,and this notmaking entry; conforming

theto theof statuterequirements which alone it could beby
admissible, was The haveincompetent. Legislature may required
the affidavits of the and as athe witnessesparty prudent precaution

fraud oragainst whenmistake, saw fit to allow to bethey evidence
thus received, without the the com-ordinary bysafeguards provided
mon law. But whatever have thebeen the reason ofmay require-

isitment, sufficient it is construed,that contained in the statute as
it must be, to the familiar stated. Weaccording principle already
have not considered from the of timeany question arising lapse

thebetween and the record of the affidavit.alleged entry
Whether the affidavit was material in this case need notwe inquire,

as the verdict must be set aside because the admission theof of
office of the deed fromcopy John Wendell to James asHogg,
evidence the It isupon question of toboundary. unnecessary
decide whether the havewould been evidence thatoriginal upon

in favor of the claimed title Johnquestion who underplaintiff'
Wendell, 8,as at deed,the date of the owner of lot No. forbeing,

.theneither deed existence,of its the officenor evidenceany except
was did not JohnThe defendant trace title tocopy, produced.

Wendell, and the was offered as of the chain of titlenotcopy part
;eitherof and the fact that an search had beenunsuccessfulparty

made for the in no tohas, itself,original, tendency provealleged
that such an ever existed.original

Where the law does tonot or authorize an beinstrumentrequire
anrecorded, not,office of the record is in admissiblecopy general,

in evidence. 1 isGreenl. secs. n. ThisEv., 485, n, 572, principle
too infamiliar to the whichthe citation casesof numerousrequire
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exist, thinkis asserted. weexceptionsit Whatever seeming may
be found an office of anwell considered case will where copyno

record, evidence, has beenotherunaccompanied byunauthorized
al­existence as as of théas of the well contentsadmitted proof

the of some statute.unless under special provisionleged original,
107,v. 3 Ham. was evidence ofParish,In Allen independent£here

thanexistence of a deed more whichold,the former twenty years
or in of theto have been either the handsdestroyed,appeared

ato it. The of deceasedoriginal bookadverselyparties claiming
.to .be a the fromdeed,what ofcopynotary, containing purported

him,to have been takenwhich the acknowledgement byappeared
evidence to the correctnessadmitted,was the whole showtending

werethe and it that the witnesses andof partiescopy, appearing
seem, that hadalso,dead. From the case it would there been pos­

the 4 Binn. 314,to deed. In v. Dennis,session Garwoodaccording
recorder of deeds forthe former Philadel­the oftestimony deputy

the deed in which wastended to show that question,originalphia
him, recorder, forto whileone,an was brought deputyancient

a; it certificate of in New­that then bore registrationregistration
he entered an the deed in;Delaware that abstract ofcastle county,

do;law and that,of as he was toabstracts,a book required by
it borrowed the office andrecorded,the deed was frombefore was

of in theHe a the book ofnever returned. produced copy entry
had,itselfand to its The booktestifiedabstracts, accuracy. by

it anotherto land because containedlaw, office,been transferred the
toone in that office authorizedand there was noentries,class of

exist­There evidence of theof these abstracts. wascertify copies
loss,the and of and theabstract,the deed aside from itsence of

the The samehad been inconsistent with deed.notpossession
Delaware,in butalso recorded Newcastledeed had been county,

under the laws ofsufficient Pennsyl­the acknowledgement, though
the whereDelaware,not in the form laws ofvania, was required by

an officetrial,of the lay. Hpon copya granted premisesportion
a a newthe in was admitted. motion forrecord Delaware Hponof

in aswas nottrial, question,of thisthe competency copy properly
it hadthe whom been offered.the verdict was party byagainst

assumes that a of that record wasC.However, J., copyTilghman,
to directed ratherhis attention seems have beenevidence, though
a thanrecord, or ofthe of the copy,to properly provedcompetency

J.,the certificate. Butthe of recorder’s Brachinridge,to sufficiency
inadmissible;as was while thesuch,held that the certified copy,

had,the trial wasbefore whomYates, expressedjustice,remaining
been, the casethis havethis However mayno upon point.opinion

deedexistence of the originalto that theis not an showauthority
In v.of such Winnthe mere production copy.could be byproved

andthe existence loss666,9 was evidence ofPeters therePatterson,
nothad butrecorded,an beenancient whichof power-of-attorney,

it notit said that wasthe and wasin the where landscounty lay;
instrument should beof that such anthe laws Georgiarequired by
situated. The officerthe landsin the where werecountyrecorded

correctwas athat the recordrecorded instrument testifiedwho the
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of the that of record heand the the whichoriginal, pro­copy copy
accurate. In v. 3 anRice, 180,duced was Jackson Wend. exempli­

of a deed,fication the record of in theregistered wrong county,
asreceived of the existenceevidence,was aftersecondary proof

of todeed;and loss the but there seems have been evi­original
dence of the of Thecorrectness the annotatorsexemplification.

“decision,Evidence of this that the court seemupon Phillips’ say
have asto the case one where full wasregarded secondary proof

made, the and that “the decisionofindependent exemplification,”
can not be as a orcertifiedregarded allowing copy exemplification

a record, evidence,of bad even as in connectionsecondary except
otherwith 2 C. &H.’s to 460. ThereNotes Phill. Ev. areproof.”

other cases where evidence beenhas beforerequiredcorroborating
an unauthorized of an instrument. 2 C. & H.’sreceiving copy

2460;Notes to Phill. Ev. Phill. 241. In Gulliver,Ev. v. 2Stetson
494,Cush. an office of a not butdefeasance,copy acknowledged,

wasrecorded, received as evidence the insecondary partyagainst
,hewhose favor was made,it to therefusing produce original upon

notice. The had an from de­absolute deed theplaintiff' proved
and theoffered thefendant, of the samecopy defeasance, bearing

date, to show that his title was of Theby way objectionmortgage.
was,taken that the defeasance, not been couldhaving acknowledged,

not have been on record. The afterlegally put court, recognizing
“the rule, held thegeneral not thecopy rightly admitted, because

fact of recorded it merebeing over othergave any superiority copies,
but because the case was one in which evidence wassecondary
admissible. The defendant, after notice, thenot producedhaving
bond or account of it, were admissible asgiven any copies sec­any

evidence.” It was assumedondary in the thethat originalopinion
instrument inwas the hands of the defendant. isIt intimated by

in Forsaith 21Eastman, J., Clark,v. H. 408, that, the lossN. upon
anof ancient charter of a andtown, the destruction of the original

record of it in the theofficeof of astate,the certifiedsecretary copy
from that office of a record made athere after the datefew ofyears
the from a issued and fromoriginal, certified thecopy original,

be received as evidence. But the was notsecondary questionmight
decided. There the was some extent one ofquestion publicto

the charterinterest, was ancient, and there was evidence totending
show the loss of the and the destruction of theoriginal, original
record itof fire. This had been entered theby copy by secretary

theof on the in his to theprovince records, office, gov­belonging
ernment from which the had-issued,had and stoodoriginal upon
those records for a and a series ofpublic yearsforcentury, long

had been exercised andrights titles claimed under the original
charter. Whether in 277,Farrar v. 39 N. H. the officeFessenden,

was admitted the instru­the that the record ofcopy upon ground
ment been made it andevidence a reference to tohaving specialby
the instrument, evidence,in the a inof deeddescription properly
the certificate of the officer of the recordlawful custodyhaving
was sufficient theStetson v. 2 Cush. or becauseGulliver,(see 494);
instrument form of ato real estate in the usualpurporting convey
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a seal,witnessed and butdeed, wantingproperly acknowledged,
need in-record, view,entitled to or some other we notwas upon

case,is it in the to examine theNor necessary, presentquire.
;of such or that decision forcorrectness to reexaminepositions,

annot intended and is not for thethat case was to be authority
is,an of an unauthorized recordbroad that officeproposition copy

and of theevidence of the existence contents instrumentitself,of
be remarked that there wasto be recorded. It maypurported

toevidence in that case show a accordingtending possessionlong
instrument, date,from its toto of the which,the appearedpurport

andold,more than also that thebe twenty party againstyears
the of theoffered,the was claimed title under signerwhom copy

soinstrument recorded.
of certain deeds, which,In of the enrollmentscopiesEngland,

not had been enrolled the ac-uponneeding registration,though
have, cases,or in certainof the releasor bargainor,knowledgment

him and those underreceived as evidencebeen claimingagainst
2 is also245,one else. Phill. Ev. 247. Therehim, but noagainst

ina differenta class of cases somewhatdepending upon principle,
law, whenentries, not by have,which requiredoriginal though

ascircumstances, been admitted evidencemade under the proper
find,have failed towhere that was Weof competent.reputation,

deem sufficientwhere,in these or what wedecisions, authorityany
ease,rule in the fora from the presentto departure generaljustify
anthe was officethe evidence of the existence ofhere only original

had beenof a deed which not acknowledged.copy
[Jnder this deed is havethe in force when tostatutes alleged

record,not entitled torecorded,and such a deed wasexecutedbeen
: in eases offirst,in classes of casestwoexceptunless acknowledged,

whereacknowledgment,absence or death of the beforethe grantor
in made toa court of record this State was equivalentbeforeproof

refused to ac-acknowledgment; in case theand, second, grantor
1791; for it was the1805,his Laws ofdeed (Act 156);knowledge

“ inand instruments hisrecord all deedsof the toregisterduty
to him for thatrecorded, pur-that should beoffice to be brought

from the statute thus1805, 50. Aside explicitlyLaws ofpose.”
of thethe nature and officethe duty, purposesdefining register’s
hisit was todutyrefute idea thatwould seem sufficient to the

record, to itswithoutinstrument offered for regardrecord every
inconven-athink such doctrine would quitecharacter. "We prove

theandthe embarrassingin recordsient incumberingpractice,
attended withhis and bein the of wouldduty,performanceregister
thecases,a for admissionin indoor, manyno little danger, opening

the checksuncontrolledwould be byof a of evidence whichspecies
of instruments au-in casehas thethe statute providedgenerally

of direct statu-and in the absencewhich,to be recorded,thorized
intended tocan thewe not suppose Legislatureauthority,tory

of the statutestheThis view is confirmed provisionallow. by
to be also recordedauthenticated and recordeda deed dulyallowing

to anlie, andin than that the landsanother where givingcounty
ato copyattested of such record the same validity givencopy
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original record,from the in case of the destruction of the latter;
5;158; 130,Laws Rev. ch. sec. a1805, Stat.,of provision wholly

if the law had a record to be madeauthorized ofunnecessary
instrument.every

The second in act of can in1791,the beexception only, question
“here, which That if of lands,or lessorprovides, any &c.,grantor

refuse to him or herdeed, &c., itany shallacknowledge by signed,
be lawful for the or to the same onlessee recordgrantee put with­
out deed,and such in theany so recordedacknowledgment; regis­

deeds,of shall be deemed sufficient caution to alltry persons against
theor execution on same landpurchasing, attaching forlevying

shall,from the time of andsixty thatdays time,recording, during
be and effectual in to intentslaw, all and asgood purposes, though

&c.,deed,such were Andduly any of theacknowledged. justice
refusal,and after thesuch at of thepeace quorum, request grantee,

&c.,. issue a summons for &c.,such tomay beforegrantor, appear
&e.,him, to hear the theof witnesses,”testimony &c.;subscribing

and after for the service and return of theprovision summons, it
“enacts that the said whether the saidjustice may proceed, grantor,

&c., shall attend said not,examination or to take the of theproof
“of such &e.,execution and that anddeed,” such aproof certificate

thereof, under the hand of said wherein thejustice, orpresence
absence of the at such&c., examination, shall begrantor, j>articu­

noted,larly shall be to theequivalent of theacknowledgment
before of thegrantor justice Laws ofany 1805, 157.peace.” The

thus allowedregistration would seem but a provisional one (2
1,Greenl. Cru., 32,Title ch. sec. limited29, in effect thenote), by

act. But the case calls nopresent for examination of this, for the
refusal which theconstitutes of the is notground shownexception
to exist. We think the case bemustpresent thegoverned by
doctrine inlaid down v. 6 N. H.Dorion, 250,Montgomery recog­
nized in v. Dorion, H. 483,7 N. and Forsaith v.Montgomery Clark,
21 H. 422,N. and in Bemis,followed Atkinsonv. 11 N. H. 46, under
a similar statute. The last case is as inthe lawrecognized Harvey

Mitchell,v. 31 N. H. 582. see noWe distinction that can take the
case from the of the rule laid inpresent downoperation Montgomery

Dorion,v. unless one can be thedrawn from of timegreater lapse
and canhere, that,unless it be held after aso aperiod,long pre­

of the facts essential to the existence of thesumption easeexcepted
aarises. Such can not arise the that itpresumption upon ground

was the of the to himself of the fact of theduty register satisfy
Itrefusal. be inconvenient to hold agrantor’s might quite that

mere officer must and decide such arecording investigate question,
evidence; theand, as hasordinarily statutedepending upon parol

suchno we should hesitate beforeexpress suchprovision, implying
a Clark,Forsaith 21 N. H. is an422,v. not- in favorduty. authority

aof such for there the on itsdeed, face,presumption; topurported
all the ahave as convenientand, rule ofstatutory requirements;

the of one as a of the apractice, forsignature justice peace county
in was held evidenceMassachusetts, of hisprima authority.facie

31 theHarvey Mitchell,v. H. 583. In instru-N. the present case,
XIiIII. 6VOL.
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to a it to record.ment did not show of factspurport entitlingstate
existed, ina it have Mont­If such would beenpresumption applied

Dorion, as it a of thev. would have been presumptiongomery
of official The statute that theduty. properperformance providing

athe to due acknowl­certificate of should bemagistrate equivalent
deed,hisin ease the refusal toofedgment, grantor’s acknowledge

the refusal.seem to make such certificate evidence of Catlinwould
the3 Vt. 38. It be that a ofWashburn,v. considerationmay policy

evidence, inauthenticated writtenof our legislation, making gen­
us toeral, essential to the valid of a deed, may requireregistration

aincertificate, or, cases,either the somehold statutory perhaps,
circumstances,it, or,of of undercertified the record propercopy

theof the incertificate,evidence ordinarily necessary,secondary
a theof certificate of to showabsence acknowledgment, proper

adeed; for,a raisedof if the mere fact ofregistration registration
an deed,of aóf its nearlypropriety, acknowledgmentpresumption

Atkinson v.as as that in have been inold question, presumedmight
if itnone their forceBemis. These considerations would lose of

theheld that theshould be before allowedproof, byregistration
in itsis and limitedclause in strictlymerely provisional,question,

views,that,to in theseeffects. It is necessary sayhardly expressing
record,are not the such a withwe whetherupon questionpassing

received,circumstances, not, cases,in some bemaycorroborating
lossis evidence the existence andthere to showtendingwhere

or, indeed, ofdeed. In the absence ofof the possession,original
is see anycorroborative it not to howany proof, easy presumption

time,the ofof refusal can arise from meresuch grantor lapseby
or ofderives its from thewhich importance probability possibility

thethe loss of the evidence that would have furnished proof.
5-6. show WendellMath. Pres. Ev. Here is to that Johnnothing

evi­the of alland,to his in absencedeed,refused acknowledge
thatthe mere of can not render it moredence', timelapse probable

he did than that he did The case falls within the ordinarynot.
evidence ofand the the fact must offer somerule, party asserting

491; init; 29 H. as it seem,Emerson v. N. wouldWhite, especially
theon, makethe of the if called toduty properlygeneral, grantor,

1 & Ev. 459-461. We haveC. H.’s Notes to Phill.acknowledgment.
themere circumstance the of the deedseen that the uponof entry

and can deriverecord the raises no such weregister presumption,by
the andfact that it was tonone from the presented registersimple

352;made;a it v. 22 Vt. forBass,record of Williams allowing
thecases,in defeat the ofwould,such a objectpresumption many

neces­as a of a deedlaw an verificationacknowledgmentrequiring
and as arecord,it to would often practicalto entitlesary operate

we thinkof the statute. Eor these reasonsof thatrepeal provision
no can made. We have not found it necessarysuch bepresumption

record,the effect of such a whento into properlyprovisionalinquire
noof the and where furtherafter themade, pro­lapse sixty days,

thehad; for think a case isare we not shown authorizingceedings
officethethat, therefore,in recorded at andall,deed to bequestion

therecord was to showof this unauthorized incompetentcopy
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existence and contents of the Whether such aalleged original.
is admissible in case as evidence, we have notanycopy secondary
called on decide.been to

inIt follows that the was admitted this case.copy Itimproperly
is in that “the ofheld this State declarations deceased.persons,
who were situated as to have the means of andso hadknowledge,
no ainterest to are evidencemisrepresent, competent upon question
of whether the same to ortractsboundary, pertain public private

v. 24Adams 417. thisStanyan, N. H. But doesrights.” principle
admissible; for,not make this over the ofcopy passing question

declaration,the theof John Wendell’s notcompetency copy being
his anddeclaration, no evidence that such a deed wasfurnishing
ever executed fails to show declaration of Wen­him, Johnby any

Itdell. does not be a ofto declaration the ifpurport register, and
hedid, dead,it is not shown to to havebe or had means ofany

as the andto in he can not beknowledge boundary dispute, pre­
sumed to know the boundaries of farms in hisparticular county.
And if not as of ofadmissible the declaration either these, in the
absence of all asevidence to who the declarant it canwas, not come

thewithin stated. the inwhether, thisprinciple Waiving inquiry
inState, its broad is assense, evidence to ancientreputation, boun­

daries we do not think the wasmerely private, copy competent to
inshow this case. If it were to held asreputation be here in Mas­

sachusetts, to Stetson v. that aGulliver, certified isaccording copy
admissible be,wherever the record itself would the case is not
altered, for this record seems to us inadmissible to show reputation
in this case. isIt not direct of ;evidence 1general reputation

135­;Greenl. sec. 1 Stark. 28­ Phill. Ev. &Ev., ; ;C. 246­(1 and,H.)
most, isat but a declaration or recital. Thespecific cases ordinarily

are where the inoccurring themselves,documents ororiginal proper
cases, evidence contents haveof their beensecondary produced;

here is nobut evidence of the existence of the deed.original
Padwick v. & 42.Witticomb,28 E. L. E. This record could not re­be
ceived the wasthat it an in aupon ground entry book,public

record,because it was an if forunauthorized no other reason.
it wasUnless made under the sanction of some itproper authority,

must stand the and it mustupon ordinary that theappearground,
ofauthor the recital or had the means of ;declaration knowledge

for the no Bow v.question Allenstown, 34respects public right.
H. 366.N. This case is from v.Willey Portsmouth,distinguished

310,35 N. H. for there onethe was of andquestion general public
interest, and the ancient document admitted was the andgenuine

record of the of aout This record washighway.original laying
not authorized then,the statutes in and we see noforceby ground
to for it. the could authorizeimply any authority Only Legislature

inrecord,the the absence of forand, sanction thisany legislative
can none;we is thisfor neither office under theentry, presume

immediate and thecontrol of the nor is docu­Legislature,special
ment of or nor is ofinterest, act corrobora­any general public any
tion shown from which a could arise. Forsaith(Seepresumption

Thisv. record like other recordstands unauthorizedClark.) any
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as evidence ofand can not be received in this case reputation.or entry,
annot asv. The record was admissibledwick Witticomb.Pa­

the nodocument to be of res forancient partpurporting gestee,
shown to be awas of which it part. Failingtransaction purported

act ofa it no of or exerciseto showeddeed, ownership right;prove
modern, done in referenceevidence of ancient orany act,and no

908; 1273-278; 907,1 Ev. 2 Ev.offered. Phill. Stark.wasit,to
Ev., 141. As we fail to find whichuponsec. principleGreenl. any

canrecordthis of an unauthorizedof officethe competency copy
aside.case, must be setin the the verdictpresentbe supported

New trial granted.

Sherburne v. Brown.

offind date an occurrence from circumstantial evidence.may thejuryA
sunset,July,some in or about plaintiff,that time after the whileappearedit"Where

0, passed bythe from to was and the defendant in awalking on road N overtaken
by carriage,A B in and the time fixedand another was as withincarriage, followed

“4th, that in foreJuly partor after and a testified the ofdays a week witnessa few
sunset, road,passed plaintiff walkinghe onovertook and the thatjust afterJuly,”

; Held,A and B therehe arrived at 0 the defendant and camethat soon afterand —
to evidencejury uponfor the find this that the occurrencescompetentitthat was

evening.sametook on theplace

a horse andso andCase, carelesslyfor improperly driving carriage
the was there onthat who foot,in a plaintiff, travelinghighway,

and to out thein ofjumpperil, instantlywas obligedput highway
timehe The theditch, was of transac-wherebyinto a injured.

2,the declaration was 1859.in Julytion alleged
at time inthat some after ornot aboutJuly,It was disputed

a anddefendant, horse onthe while thesunset, carriagedriving
infrom to with Put-Newport Croydon, companyturnpikeCroydon

inwere anothernam and who overtookcarriage,ridingPatridge,
the from theand defendant into adefendant,the jumped highway

and care which the defendantBut the with was driv-ditch. speed
whether he intoxicated,the wasplaintiff,the care exercised bying,

hehim and the defendant’s horse whenbetween jumpedthe distance
of andthe his whether he wasditch,into the necessity jumping,

inthat were matters Various witnessestime,at dispute.injured
atime of the transaction within few or afixed the indefinitely days

Blake,4th. One a witness called the tes-after by plaintiff,week July
13th in the he met theon the of evening,tified that day July, plain-

thewhere the defendant overtookfoot, near the place plain-tiff on
after the he met the'meetingthattiff', plaintiffand immediately

inin and other men anothertwodefendant one carriage.carriage,
one Marshto the testified that inplaintiff’s exception,Subject

after he and thesunset, overtookjust passedthe fore of July,part
or thethat he did not drive fast nearon the turnpike; plain-plaintiff
of the road into athe and outthattiff; jumpedstaggered,plaintiff

de-after the arrived at theand soon witnessditch, that, Croydon,


