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or entry, and can not be received in this case as evidence of reputa-
tion. Padwick v. Witticomb. The record was not admissible as an
ancient document purporting to be part of the res geste, for no
transaction wag shown of which it purported to be a part. Failing
to prove a deed, it showed no act of ownership or exercise of right;
and no evidence of any act, ancient or modern, done in reference
to it, was offered. 1 Phill. Ev. 278-278; 2 Stark. Ev. 907, 808 ; 1
Greenl. Bv., sec. 141. As we fail to find any principle upon which
the competency of this office copy of an unauthorized record can
be supported in the present case, the verdict must be set aside.
 New trial granted.

SHERBURNE 2. BROWN.

A jury may find the date of an occurrence from circumstantial evidence.

‘Where it appeared that some time in July, after or about sunset, the plaintiff, while
walking on the road from N to C, was overtaken and passed by the defendant in a
carriage, followed by A and B in another carriage, and the time was fixed as within
a few days or a week after July 4th, and a witness testified that « in the fore part of
July,” just after sunset, he overtook and passed the plaintiff walking on that road,
and that soon after he arrived at C the defendant and A and B came there ;—Held,
that it was competent for the jury to find upon this evidence that the occurrences
took place on the same evening.

CasE, for so carelessly and improperly driving a horse and carriage
in a highway, that the plaintiff, who was there traveling on foot,
was put in peril, and obliged instantly to jump out of the highway
into a ditch, whereby he was injured. The time of the transac-
tion alleged in the declaration was July 2, 1859.

It was not disputed that at some time in July, after or about
sunset, the defendant, while driving a horse and carriage on the
Croydon turnpike from Newport to Croydon, in company with Put-
nam and Patridge, who were riding in another carriage, overtook
the defendant, and the defendant jumped from the highway into a
ditch. But the speed and care with which the defendant was driv-
ing, the care exercised by the plaintiff, whether he was intoxicated,
the distance between him and the defendant’s horse when he jumped
into the ditch, the necessity of his jumping, and whether he was
injured at that time, were matters in dispute. Various witnesses
fixed the time of the transaction indefinitely within a few days or a
week after July 4th. OneBlake, a witness called by the plaintiff, tes-
tified that on the 13th day of July, in the evening, he met the plain-
tiff on foot, near the place where the defendant overtook the plain-
tiff, and that immediately after meeting the plaintiff he met the
defendant in one carriage, and two other men in another carriage.

Subject to the plaintiff’s exception, one Marsh testified that in
the fore part of July, just after sunset, he overtook and passed the
plaintiff on the turnpike; that he did not drive fast or near the plain-
tiff; that the plaintiff staggered, and jumped out of the road into a
diteh, and that, soon after the witness arrived at Croydon, the de-
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fendant and Putnam and Patridge came there. The ground of the
plaintiff’s exception was, that the evening was not fixed by Marsh
as the same on which the plaintiff was overtaken and passed by the
defendant.

A verdict was returned for the defendant, which the plaintiff
moved to set aside because of the foregoing exception, and because
of the miscondnet, partiality, and previously formed opinions of
certain members of the jury.

L. W. Barton, for the plaintiff.
Cushing, and Bowers, for the defendant.

Barrrerr, J.  As the only objection taken to the testimony of
Marsh was that the occurrence he stated was not fixed by him as
on the evening of the alleged injury to the plaintiff, the exception
can not prevail if there was competent evidence on which the jury
could have found such to have been its date. We think the coinei-
dence in the time of the day and year, the fact that the plaintiff was
traveling in the same dircction over the same road as at the time
of the alleged injury, and the fact that the defendant and the two
men who went over the same road to Croydon together on that
occasion, came to Oroydon together at this time, were competent
evidence on which the jury might have found that Marsh’s testi-
mony related to the evening of the alleged injury.

There is a motion to set aside the verdict because of the alleged
partiality of one of the jurors, but upon the evidence we do not
think the fact is made out. There must be )

' Judgment on the verdict.

Lrazar ». Cota.

A new indorser will not be ordered by reason of the poverty of the plaintiff and of his
next friend, if both are residents of the State.

Tun plaintiff, Sarah Leazar, is an infant uhder twenty-one years
of age, and Frank Leazar, who brings this suit as her next friend,
is destitute of property, and irresponsible. The writ is indorsed
by Barah Leazar and Frank Leazar. At this term the defendant,
upon proof of the irresponsibility of Frank Teazar, moved the court
that the plaintiff be ordeved to furnish a new indorser, which motion
the court granted, subject to the plaintiff’s exception.

Morris, for the plaintiff.
Blaisdell, for the defendant,

Bzur, C.J. By the statute, original writs must be indorsed “by
the plaintiff, his agent, or attorney, being an inhabitant of the State;




