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allwithcourts,to the one the of bothentireremaining jurisdiction
theaway rightmust of takethen it necessityproceedings pending,

think, objection.of and that there no constitutionalto weappeal; is,
toof the changeTo hold otherwise would be a denial powerpractical

the at all.system
caseis in this beingThe such a as madeto makepower change
discretion,in itstoestablished, determine,it is for the legislature

case, itinexercise;the mode and of and if,manner its any given
relief,toseem to the court has no grantmay poweroperate unjustly,

the constitutionalso as the are withinof the lawlong provisions
in such a caseof the For the court topower interposelegislature.

whichdiscretion,would be to assume a thecontrol over legislative
theinwould be even the formunauthorized, bysuggestedwholly

defendants’ counsel.
a thatverdict,It is true court to aside butthat the have setpower
must be exercisedis not a of butdiscretion,matterpower arbitrary

in of theaccordance and settled coursewith established rules the
as acourt. To a new trialverdict,set aside the and thus grant

ofsubstitute for the solefor such trial on correctingappeal, purpose
the find noinadvertence the wouldsupposed supportof legislature,
in rule has been called.or to our attentionany whichauthority

to"Whether in entitle themselvesform the defendantsany may
another satisfied;it is not now to decide hut we aretrial, necessary

for,that the and thecourt has no the relief askedtopower grant
must bedenied.Motion

Houston v. Blake.

execution,property and to on was delivered-wagon sleigh),Where advertised be sold(a
house,by by sidereceiptor adjourned,a was left thebeingat his own and the sale

road, being chargeinany placedof in onepartly path,the and the traveled without
abandoned,sheriff; Held, thattherebyof andbyit the that the attachment was not—

toliableknowing propertythe the of the officer to sell the waspurposedefendant
trespass takinghim in it away.for

andThis is an action of for one one singletrespass gig wagon
thethatand trial the issue iton upon appearedsleigh, general

sheriff,the a onhad been attached deputyproperty by plaintiff,
defendant, andmesne in a suit M. thisJacob Cookprocess, against

; that an execution on the judg-for one Thomas Shutereceipted by
Cook, leviedin to the whoment that suit for was committed plaintiff,

time, andthe samethe same this and other attached atupon property,
1858, and thehouse,advertised sale 80,it for December at Shute’s

theat the sale Shute towas time and of delivered byproperty place
and then the side of the high-theplaintiff; wagon being bysleigh

the found,in of and the ashouse,front Shute’s juryway, wagon,
the of thein traveled road.partially partbeing

an ad-the theImmediately delivery, plaintiff proclaimedupon
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of the salejournment to the of theeighth day January,following
and left the and on the same butwagon withoutsleigh spot, putting

one inany of andthem, on the samecharge notices ofday posted
said adjournment.

It that theappeared defendant was theknew ofpresent, delivery
and and, as theadjournment, found, understood that thejury plain-'
tiff intended to sell the and on the ofsleighwagon eighth January,
but before that took the articles andday sold them.away Upon
these facts the court directed a verdict for the the valueforplaintiff
of the there no neededproperty, that all was tobeing question

the ;execution andsatisfy were also an-instructed to returnthey
swers to in which arequestions answers intowriting, incorporated
this case.

The direction to return a verdict was,for the plaintiff by agree-
ment of to theparties, court;of the wholesubject opinion judgment
to be verdict,the aside,or theupon verdict set and a judg-general
ment for the defendant, as the of the Court be.opinion might

Burrows Fla, for the defendant.
The whetherquestion there was an abandonment or loss of the

lien, was aplaintiff’s for the The court should havequestion jury.
instructed the that if the at the time of thejury property, taking

the defendant, was inby the actual or constructive orpossession
of the or hiscustody their verdict be theplaintiff should foragent,

plaintiff'; otherwise the could not maintain an action ofplaintiff
for the andtrespass their verdict should be for the de­property,

fendant. But if it is a court,for the canthe officer notquestion
maintain action;his for, in order lien,to maintain his he must first
obtain-and then retain of thepossession he must itkeepproperty;
in his own theor aof and have it undercustody, custody servant,
his absolute control. Dunklee v. 528;5 N. H. Nichols v.Fales,
Potter, 6 Adams,231; v.Shep. 211;32 N. H. v.BayleySpaulding

4White, Pick. 395. In the case at the thebar, leftplaintiff property
for a week in the it;the in the traveled of ithighway, wagon part
was for theirabsolutely necessary that should bepreservation they
taken ; defendant,and the inaway whose had hith­theypossession
erto remained, was the -to remove them.certainly proper ^person
The out of the andpropei’ty passed wholly control of thepossession
officer; he no it,over but it in this situa­put keeper leaving
tion, the aadjourned sale week. The sale the defendant after­by
ward can not revive the officer’slieu. The intention of the officer
can not alter the effect of his abandonment. The of the exe­levy
cution was a attachment,of the lien no titlemerely keeping up by

obtained or divested frombeing the debtor until after the sale.
2Churchillv. Warren, ;N. H. 288­ Folsomv. 2 H. 432-434­;N.Chesley,

Shaw,Blake v. 7 Mass. 506. as aswell aban­Negligence, voluntary
donment, will defeat the lien of the officer. v. 16Warren,Deming
Mass. 421. If the lien of the officer is he can not maintain anlost,
action of trespass.

for theClark, plaintiff.
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Bellows, defendant,J. As between and the thetbe sheriff' spe­
cial subsisted,the the stillseizure ofproperty byacquired goods

them,and themthe sheriff did not remain with noralthough place
in the as is deemedanother,of to the debtor he to becustody yet
to have retained the of them. out ofwere takenpossession They
the in of hisdefendant’s delivered the frontpossession, receiptorby

sale,house theto and the salethat the ofplaintiff, being place
in of thethe andthereupon adjourned,publicly presence hearing

defendant, to a future and the defendant knew of theday; delivery
to the and understood that he sell theplaintiff, intended to property
in on the toquestion which the sale was soday adjourned.

At that time then the were out of the defendant’s pos­goods
session and in of control,that the and under hisplaintiff, clearly
and the is, whether his lien was afterward lostonly question by

there,the without Had so been leftleaving goods any theykeeper.
in the defendant’s it conceded that would havepossession, maybe they
been officer,liable to attachment another he had noby provided
notice of the andprior attachment, that it -wasstill Butsubsisting.
with held,such notice it has been in the ease of receipted,property
that seconda officer could not make a valid attachment as against

Walker,the first; 502;v. 12 N. H. and it is also held that theYoung
v. Fales,of Dunklee 5 N. some­H. this islanguage 528, upon point,

what too broad. the Walker,laid in v.downUpon principle Young
and from which seewe no occasion orto the attachmentdissent,

would not beenlevy have the defendant,dissolved as tonecessarily
had he been the owner of the land which the wei’eleft.upon goods
The doctrine of v. is C.Parker, J.,Walker also maintainedYoung by
in v. Farwell, 10Whitney 9,N. H. where the were allowed bygoods
the to back into the of it wasreceiptor debtor,the andgo possession
held that the attachment was so far officer,dissolved that another
without attachment,notice of a theseize and holdsubsisting might

But it was held still ingoods. that the first attachment wasdistinctly
force for the of the first theofficer,till second wassecurity attaching
made, and he seize the firstvirtue of themight again byproperty
attachment. And in accordance with doctrine are casesthis the
of Train v. 12Wellington, Jackson,Mass. 12497, and Baldwin v.
Mass. 131.

Indeed the which takethat the shouldprinciple officerrequires
and tberetain of incustody attached, a validorder togoods acquire
lien as a basedagainst subsequent officer, to beattaching appears

the idea that suchupon retention and use the debtor is evidenceby
of fraud. 5 Abr., 136, 28,Dane’s ch. a and cited in16, sec. cases

Harben,Edwards v. 2 & 596,D. E. and v. 44.Bradley 1Wils.Wyndham,
us,In the case course,before of could arise,no such question

and as to the defendant the lien must be asregarded subsisting.
It is true that no license to been Shutehaveappears given by

that the takeremain on his nor did he toland,goods might agree
of them. But this a andis matter between thechai’ge plaintiff

Shute, asnot,and does we can orsee, concern either this defendant
other is takencreditors. It for that it isthemattaching, enough
from the debtor’s aand in of selectedpossession, kept place deposit
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sheriff,tbe and is asnot,it toconceive,we for othersby inquire
theinto theof andbetween thevalidity plaintiffarrangement

Shute.
Had the been stored defendant withthegoods originally by

andShute, so aremoved,not different have beenquestion might
'Where corn was attached and officer topresented. theremoved by

cornthe barn of a third his declined toperson, whopermission,by
take thator in to was heldany it, itcustody responsibility regard
it must be in theas of the v.regarded sheriff. Marshallcustody
Town, 28 Vt. 14. Cole, 170,in Fletcher 26 an attach­So v. Vt.
ment of lumber in a aof a third and removalmill-yard person,
of it three or good.four in heldrods the same wasmill-yard

an stones,So attachment of hewn removed all,not at but receipted
the whose of was orcreditor, business withinby place sixtyfifty

rods, was held a where aattachment. Sogood against subsequent
attached and in anwas the officerbuggy wagon openplaced by

andshed, removed officer’safterward some thewithoutby person
consent, into the officer,where anotherit was attachedhighway, by
it was held noan there wasupon facts,statement of thatagreed

abandonment of the and thevoluntary attachment, that possession
was in the first attachmentofficer,constructively whoseattaching
then subsisted. v. 10 Cush. 269.Clemence,Butterfield

true,It is in not havethis that the ofcase, place deposit might
been well on thechosen, and under some an actioncircumstances
case for nothave been sustained. But it wouldnegligence might
on that Thereaccount be an abandonment of the attachment.
must be, therefore,

theverdict.onJudgment

Pomeroy Bailey.v.

affection, in-notvoluntary by personaconveyance,A in consideration of blood and
hands,circumstances, in hisleavingin meansampledebted or not butembarrassed

creditors,attachment, debts, bondif madeopen good againstall his ispayto to fide.
not, jury, uponthequestioncase or is a of fact forit was bond in such"Whether fide

attendingconsideration of it.all the circumstances
“ other goodin anda is five hundred dollarsexpressedthe consideration deedWhere

ofconsiderations,” competent proveand the considerationcauses and it is to aver
blood.

intent,intent, in eachmade a fraudulent suchproveTo a been withcontract to have
andand acts declarations.party, may by separate independentbe shown

land leviedpossessionremain in of thepermittedis tothe execution debtorWhere
admissible,declarations, arehe holdsshowing possession,under claimupon, his what

judgmentfaith of the and extent.bearing upon goodas the

Theof land in Haverhill.This was a of for a tractwrit entry
Bow,Hannahan executionclaimed under extent of againstplaintiff

deed fromaand the defendant under28, 1853,made October prior
and which14,1852,B. ofHazeltine,Bow MosesHannah to August

1858.12,Smith,Eleazer Apriltitle came to the defendant through


