
[Grafton,128

Harriman v. Sanborn.

H,defendant, agent, directing payhim to oneby expressAn order B1on the asdrawn
“dollars,bearer, your hand from B tobeing money that came tofifty-fiveor the

me; my receipt for saidyour doing, goodthis so asand shall be warrant for and.
fund,money,” conferring authority specificas to the with­regarded only payis to be

interest, and,drawer;by acceptance,ifand is revocable the revoked beforeout other
drawer, discharged liability.moneyand to the defendant be fromthe returned the will

fund,upon particular negotiable.an or bill is a it is notorder drawnWherever

committed to a the factsreferee,This action was who reported
as follows:

and since was and1859, time,Prior to that the defendantMay,
Boston,been the master the &Montrealhas Concordupondepot

Warren,at in timeRailroad, H.,their and was thisN.depot during
kfor Co’salso the theirExpressagent Cheney Company, doing

at same a came5, 1859,the place; packagebusiness upon May
koffice Co’s to oneCheney Expressinto his by consigned Timothy

and the theGeralds, contain,Eitts to onpurporting by marking
It came in of Com-of the one theenvelope,outside Express$55.

to be sent from one A.sealed Albertpany’s envelopes, purporting
the afternoon of the same that this wasBailey. TJpon day package

onthe defendant was trusteed account of saidreceived, byBailey
ofWilliams,& Warren. summoned both &Prescott They Cheney

Sanborn, 14,as the trustees of Mrs. Harriman,and Bailey. MayCo.
the to Mr. SanbornHarriman,wife of James plaintiff, presented

order:—the following
“ Sanborn, atmaster and War-To Mr. express agentJames depot

to Harriman dollars,James or bearerren, N. fifty-five beingH. Pay
came to hand Albert tothat from Baileythe money your Alphonzo

warrant so and asand this shall be forme, your good mydoing,
Timothy Eitts Geralds.for the saidreceipt money.

14th, 1859.”May
Mr.order,Mrs. Harriman this she wished San-When presented

deliver he declined,the or her the butto money, package;born pay
trusteed; himthat he had been she then desired totheon ground

so;in he do she thenthe order but refused toaccept writing,
anover to her the to himif he wouldoffered, pay money, give

intrustee,refund the same he was held as hertoobligation jf
husband’s; he so,her but declined to do but told hername orown

hesuit,trustee in wouldwhenever he as thatthat was discharged
atdeliver her the and last told herher the ormoney package,pay

Merrill, and that he should beleave the order with one whento
he deliver the to Merrilltrustee, would uponas moneydischarged

leaveand she did thus the order with Merrill.order,the
made a of this order of bothMerrill was by agreementdepositary

went to Prescott’s store to over theand Sanbornwhen payparties,
order,he on Merrill and took the and carried it withcalledmoney,

back;sent Merrill went himselfithim, whereuponbut afterward
over, aswas the wasorder,the and when money paidwith present

Mr.this,toin the case. In other conversations subsequentstated
and that hethisBaidhe should be to over money,Sanborn glad pay
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would do so Mrs.to Harriman on this order if he was asdischarged
trustee.

The was in ofa safe until the 19thpackage September,kept
1859, said Sanborn. the the16th of same theby On September,
said Fitts demanded thisGeraldsTimothy personally moneyhaving

anhimself, of trover said for theaction Sanbornbrought against
same; A.and on the 19th the same A.month,of the said Bailey
and the said Fitts and WilliamsGeralds, the said Sanborn and be-

made a and Sanborning suits,of their wastogether, compromise
Williams,as trustee & hePrescott deliv-whereupondischarged by

ered over the of to said Fitts hisGeraldspackage money upon
the bill of cents andthereon, Sanborn took apaying express fifty
of which the areceipt, is true copy:following“ Received of &Oo. one said to containCheney package fifty-five

dollars in from A. A. to F. Geralds.money Bailey Timothy
TimothyWarren, 19, 1859. F. Geralds.”Sept.

Merrill was the orderpresent with of Harriman when Sanborn
delivered this Geralds,to Fitts but waspackage nothing paid upon

order,said either or Fitts aSanborn Geralds. About week afterby
this, Mrs. Harriman Merrill,the order of and andwent demand-got
ed the of Sanborn the andorder, commenced this suitmoney upon
March 16, 1860, which is the counts, withassumpsit upon general
a inspecification which the claims andplaintiff dollars,fifty-five
interest on 1859,the same since the14th, order toMay upon given
the that date.plaintiff of The defendant the issue.pleaded general

the inHpon facts the order theauditor, to raiseforegoing ques-
tions of law, ruled that the not the suit,could maintainplaintiff and
the and thusplaintiff the raisedexcepted, questions were submitted
to the court for determination.

Smith,T. J. for the referred to v. 2Gibson,Underhillplaintiff,
;N. H. 352­ 9 55;Woodesv. Dennett, N. H. Moor v. 26 H.Wilson, N.

332; Billson 242.Byles

J. S. for the defendant.Bryant,

TheNesmith, order in this has theJ. case of ofrequisitesmany
a note or isbill of It J. Harrimantonegotiable payableexchange.

bearer, is aor and direction for the of It has themoney.payment
“want of the words received.” words be omitted,value These may

and furnished to if itconsideration,aliunde a hasproof supply good
the other to a bill These wordsofqualities necessary exchange.
are inserted in a or check forboth bill of theordinarily exchange

of it,Their absence is not conclusive butmoney. againstpayment
circumstances, in ato besuspicious formingweighed judg-creates

ment as to the intent are the words con-and of the Someaning paper.
order,the “and this shallof thestituting phrase namely,concluding

and as for the saidwarrant for soyourbe doing, my receiptgood
and that italso in of indicate was aunusual billsmoney,” exchange,

and for the mon-conferred to receive tomere receiptauthority pay,
no more thanand more. This order can aslieey, nothing regarded
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“ thedeliver a of money, beinga mere to specific parcelauthority

It was not to payA. to me.”that came from Albertmoney Bailey
receivedtheevents, moneythe sum at all but$55, specificof only

the draweeHere a mere conferredof was authority uponBailey.
in favor of thean interest. There can nowithout be presumption

He mustinterest in the order. bethat he has regardedpayee any
atand his is revocabledrawer,as the mere servant of the authority

for and receiveauthorized to calland the drawer ismoment,any
him-have boundso far as hethe at his maypleasure, exceptmoney

receivedinstance,In this Fitts Geraldsself his own acts. havingby
furtherwas under no responsi-the the defendanthimself,money

as acceptedThe could not beto order regardedbility any body.
hisrevokedorthe defendant. Fitts Geralds countermandedby

had dueand Harrimanand Sanbornbeforeauthority acceptance,
the revocation.notice or ofknowledge

shouldcheck,aand bank“A draft that has not been accepted,
the author-not be after notice from the drawer countermandingpaid

there cited.546, and authoritiesEdwards on Billsity.”
technicalis and more objection,There still another perhapslegal,

Inaction.to maintain thisbut fatal to the plaintiff’s rightequally
must for theit be paymentorder that a bill of beexchange good,

as toeithercontingent,of and and notmoney only absolutely,
is onBills 132. Thisor Chit. onamount, event, fund, person.

affairs. Ibid. 137.of and in mercantileaccount certainty precision
asfund, orThis out of aorder as particularpayablebeing regarded

is notthe of of negotiable,a money,delivery particular package
3 Kent’smaintain this action.and the can not thereforeplaintiff

;233­2; Error,Reesidein Wheat.94;Com. note 10­Bills,Chitt. on
1Hale,; Jeremy108­ v.47; Satterlee,2 Blackf. 6 Cow.v.Cushing
isthe order or billis that wheneverStr. 595. The rule uniform

fund,drawn on a it is notparticular negotiable.
is, thatcorrect,The the referee wasthat the ofconclusion ruling

this action maintained.could not be

Thompson.Shaw v.

sale, vendor,but remains thethe withdoes not followgeneral, possessionIn where
fraudulent,trust, mayandand bé soand is colorablesuch sale indicates a secret

pronounced by the court.

indefendant,and the hishorse,aforwas a writ ofThis replevin
virtue of aof the county, byas sheriffthejustified taking,avowry,

Shaw, whoseAlansonone propertyof mesne againstwrit process
that thedenied prop-the avowryThe toto be. pleait was alleged

inShaw, thethat it was plaintiff,but allegedin Alansonwaserty
taken.issue wasthis,andShaw, uponAsa

in March,thatevidencetheit plaintiff’strial byAt the appeared
threewhich washorse,of thethe ownerwasAlanson Shaw1858,

for the purchaseone Curriera totoold, mortgagesubjectyears


