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case is notdefendant,the it includes noand whichrequested by
the last cited.sustained decisionby

of arethe hired weHicks,As to the steer with moneypurchased
which it could be reasonablydiscoverunable to any uponground

hushand, in claimof the the absence ofheld to be the anyproperty
him,his It was notit to possession. byor to reduce boughtattempt

hadto which hehis nor with presentnor with money anymoney,
interfered it.had claimed nor withit,and he notright,

verdict, .tothe we areAs must be onthere requestedjudgment
costs,of but we that asregard definitelythe pointconsider question

v. 1Smith, 36, said,Brown N. H. where itthe case of wassettled by
“ actor,suit,the is not alone thetheIn institutingreplevin party

isthethe sole defendantin case prevailing party,thenor present
asfavor,inand costs on the issues found histoentitled damages

therefore,others.” Costs taxed,theas the on maybeplaintiffwell
asked,a set-off' is execution will issue onlyand ifbothfor parties,

the balance.for

Roby.Pitkin v.

Statutes, “noprovidesof thatchapterof 186 the Revisedsection 78 whichUnder
or whoby plaintiffsabated that there are other defendantspleabe theaction shall

therein, uponpersons may partiesbe to the actionbut such madeought joinedto be
hisamendmayorderthe be allowed toplaintiff'as the court shalltermssuch

fail or beor his action wouldadding plaintiffsnew defendants wheneverbywrit
objection might be liablein form theparties,fail such new whateverliable to without

to be made.

Assumpsit thea for sold and delivered plain-on count bygoods
tothe movedtiff, Pitkin,James A. to defendant. The plaintiff

as aname of R. Gilmanwrit the Benjaminamend his by inserting
and delivered James A.and for soldgoods byplaintiff, declaring

the firm andR. Gilman as underand Benjamin partnersPitkin
to amend-& The defendant thePitkin Gilman. objectedofstyle

and the defendantcourt,same allowed thement, the wasbut by
ofand the law was reserved.questionexcepted;

theforLadd, plaintiff.

the defendant.forRamsey,

Sargent, 18,J. The Revised Statutes sec.186, Stat.(ch. Comp.
“that action the thereno shall be abated thatprovide by plea481)

other or defendants therein,are who to heplaintiffs joinedought
madesuch bebut to the action such termsmaypersons parties upon

the shall and shallorder, summoned, &c.,as court be and the action
as ifshall thereafter their names were inserted in theproceed origi­

Andnal writ.” the whether theis, amendmentquestion proposed
in this case can be made force Atof itsproperly by provisions.
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law,common such amendments not be made in actions ofcould
; 361;1 Chitt. Pl. 13­ v.Tidd’s Practice Par­Chandlerassumpsit.

ker, ; Russ, 122;3 The v. 876­ Commission Cow.Esp. Co. Redington
120;379;v. 2Farrar, McMahon,5 Greenl. Treat v. Greenl. ­Winslow1127;v. 11 Maine v. 434.Merrill, Pratt, 18 Pick.Goddard

But our statute a from theallows commondeparturealthough
law rule in this oreither defendantsparticular, adding plaintiff's by

theof isdeclaration, it claimed here thatway amending yet theby
statute,terms of this section of the' such amendments can beonly

amade when in abatement is basedplea actually interposed, upon
the or andnon-joinder defendants,of that where no suchplaintiffs

is the court has no virtue ofplea interposed, thepower by pro-
visions of this section to allow such an amendment.

128,In 24v. N. H. inLawrence, Woods,J.,Gove of thisspeaking“said,statute,of the the literalprovision of thisBy interpretation
section, it ais inwhen is foronly plea theabatement interposed
reason of the of ornon-joinder plaintiffs defendants, that the court
are to anallowupon amendment such asempowered, application,

inIs asked for the case. Whether the act is be thuspresent to lim-
ited in its or whether it not have been tointerpretation, may found

ahave wider toand extend itsproperly for reliefapplication, power
to all cases of of in whichnon-joinder parties beadvantage may
taken motion a or inupon nonsuit,for arrest of or uponjudgment,
error, as aswell we needby abatement,in notplea now inquire.”

It would seem to be that the intention of theapparent legislature
was this statute to sameby the relief in case of the non-joindergive

defendants,and of aplaintiffsof to afford in one class ofremedy
cases co-extensive with that thefor other class.provided Tet this
would not be ifso, the statute is to receive the literal construction
alluded to, because the authorities would seem to be uniform that
the omission of one who should be as defendant in anjoined action
founded contract, must be taken inupon of abate­advantage by plea
ment. To be sure, the older authorities make one toexception

rule,this that where it on the face of the declara­expressly appears
tion or some other of the that the is stillplaintiff',pleading party

as as he-well that in that theliving, contracted, case defend­jointly
ant or move in ofdemur, arrest sustain a ofmay or writjudgment,
error; but it would seem that this has been modified, soexception
that it must now that the is within the jurisdictionappear party

the court. 1 ;of Chitt. Pl. 46­ 1 & 14,Saund. Pl. Ev. and authorities
;ci­ ted­ v. 12 104;Merrill H. Burt 22Stevens,N. v. N. H.Coggill,

229; Merrill v. Elliott,& Fuller Merrimack DecemberCounty,
H,Term, 1847, cited in Burt 233;v. 22 N.Stevens, Little,Olcottv.

9 N. 259.H.
onBut the other the arehand, authorities uniform thatequally

in such actions, if it on the face of the that thereappear pleadings
are other thecovenantees, contract,or to whoobligees, parties ought
to are itbe, but as in the is fatal onnot, action,joined plaintiffs
demurrer, or on motion in of on error. Andarrest orjudgment,

the the ofobjection not on face thethough may pleadings,appear
the defendant abatement,avail himself either inof it, bymay plea
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Qr variance, theof on as atrial, upon gen­as nonsuit theaground
752-754; Bull. P.14; 12 Ab. N.1 Chitt. Pl. Petersd.issue.eral

cited;485,H. and cases v.152; 12 GoveNeeley Moulton,v. N.
ch. sec. 114.128; 5,24 H. Gould.Lawrence, Pl.,N.

defendant,the whenis literally,Therefore if this statute construed
him,a contractor witha in there wason contract which jointsued

where-abatement,innot theis may non-joinderwho joined, plead
ashis him defendant.amend writthe may by joiningupon plaintiff

he ofthe can take advantagehe does not thus non-joinder,If plead
him alone.in but will be renderedit no other againstway, judgment

case,a into as thisthe omitsBut suppose plaintiff join co-obligee,
in abate-has no unless the defendant shallthe remedy pleadplaintiff*

amend. But this the defendantand then he can have leave toment,
as towell,of he cando, course,never because neglectingwill by

amend, andthe toabatement,in the of rightplaintiffplead deprive
asanother justhe can avail himself of all his waythen legal rights
ifon error,in arrest orwell, demurrer, motion ofby by judgment

it doesifon the face of the andthe objection appears pleadings;
whichabatement,to innot he elect eitherthus appear, pleadmay

aissue, forand movedo,he would not or themay plead general
a vaiiance between thenonsuit the trial on the ofupon ground

in thisno doubt dodeclaration and the as the defendant willproof;
seem tocase, if the is to amend. This wouldnot allowedplaintiff*

of abe a the co-plain-wide difference between non-joindermaking
ofso,a but this constructionco-defendant;tiff* and and not only

allin this classdefendant,statute would seem be thethe to giving
side of theof his owncases,of the not only managingprivilege

case, of hisbut, extent,to a that also the plaintiff) opponent.great
thecan the intention ofWe not believe that this was legisla-

rule the commonwhen made the ofture this fromthey departure
whichlaw; a rule,but we to make newintended, think,they
shouldand whichalike,should to and defendantsapply plaintiffs

his when thenot the to amend writthegiveonly plaintiff right
abatement, he would take advan-defendant in also whenbutpleads

in ofor defendants anyof the of eithernon-joinder plaintiffstage
Nor isin he take thatthe which advantage.ways might legally

until thethere the should waitreasonany good why plaintiff
he is then to bedefendant Ifhis or his objection.interposes plea

motion,onto to amendallowed he as well be allowedamend, may
might be made.in order to avoid which otherwisethe objection

212,16 Pick.Pratt,find an in v. whichWe Goddardauthority
1888,statute ofwhere,bears this under the which pro­upon point,

on a of non-joindervides that “at time before issue pleajoinedany
debt or contract,a action founded onof as defendant in anparty

his and declar­amend writthe on motion be allowed toplaintiff may
defend­other asation therein name of personby anytheinserting

insertto the nameant,” it was held that a be allowedplaintiff may
a no of shallnon-joinderas havedefendant, pleaperson althoughof

theShaw, J.,and of C. who deliveredfiled;been the reasoning
435 volumein and of thethat found on 434caseopinion pages(as

sustains the weis viewto the before andus,casecited), applicable
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here taken. He in thehave there down the rule to belays applied
construction of remedial as shall bestatutes, that thebeing remedy
held to mischief,be co-extensive with the if this be dis-can clearly

andcerned, if it can done violencebe without to the language.
weIf in the before thecase us thatmay suppose legislature
theused “abated” and in linewords the first of the sec-“plea”

tion of our statute which we are in the sense in whichconsidering,
are understood,andused instead of a strictlythey ordinarily

then,technical thesense, to "Websteroflegal according authority
and other we do violence theno to of thelexicographers, language

instatute, the used init, sense,construction we that and thisgive
is that no action suit shall failprovision or on account of thesimply

defense or that there other orwereobjection defendants,plaintiffs
who to be and think&c., we it was the in-ought joined, evidently
tention to the the to amend his declarationgive plaintiff byright

new oradding defendants whenever his actionplaintiffs would fail
or be liable to the them,fail for want of in whatever theway objec-
tion of liable tobe be made. Nornon-joinder does thismight
statute construction,conflict our rule No. with16,with this moreany
than it would the other,with for the rule toas well cases inapplies
which there ais technical in as thoseabatement, to whereplea the
amendment is other Here is noupon insought grounds. change
the form of Itthe action. is still. is theNorassumpsit cause of
action now seeksThe to therecover samechanged. plaintiff
account and the same items of account thethatspecific suit was
first to recover. Of this courtthe must have beenbrought satisfied,
or would not have allowed the Thethey amendment. exceptions
are andoverruled,

The amendmentallowed.

Bailey Smith.v.

sold,delivered, goods bargainedand and and- thegoods prooffor soldan actionIn
had,telegraph poles, plaintiff2000 and that the at the time andbargainof a forwas

poles, readyof such and notified the defendant that hedelivery, 2130 wasofplace
replied, admittingthe which: the defendantprice,receive todeliver them andto

soon;settle forpoles,the and said he would them but beforeplaintiffthe hadthat
done, away bycarried a freshet:—polesthefarther wereany wasthing

directed,rightly uponheld, grounda nonsuit the thatthat on this evidence wasIt was
made,havingfrom not been the title toof the entire lot themseparation the 2000the

nothad vested.

of the firstto review an action countwas an action assumpsit,This
thousand atfor twoannexed, telegraph poles,on an accountbeing

each, same, $50; and$500, and interest on thecentstwenty-five
for thousand poles,.count for other two telegraphthe second $550

10xliii.VOL.


