July, 1861.] BAILEY v. SMITH. 141

have here taken. He there lays down the rule to be applied in the
construction of remedial statutes, as being that the remedy shall be
held to be co-extensive with the mischief, if this can be clearly dis-
cerned, and if it can be doune without violence to the langnage.

If we may suppose in the case before us that the legislature
used the words “abated” and ¢ plea’ in the first line of the sec-
tion of our statute which we are considering, in the sense in which
they are ordinarily used and understood, instead of a strictly
technical legal sense, then, according to the authority of Webster
and other lexicographers, we do no violence to the language of the
statute, in the construction we give it, used in that sense, and this
provision is simply that no action or suit shall fail on account of the
defense or objection that there were other plaintiffs or defendants,
who ought to be joined, &c., and we think it was evidently the in-
tention to give the plaintiff the right to amend his declaration by
adding new plaintiffs or defendants whenever his action would fail
or be liable to fail for the want of them, in whatever way the objec-
tion of non-joinder might be liable to be made. Nor does this
statute conflict with our rule No. 16, with this construction, any more
than it would with the other, for the rule applies as well to cases in
which there is a technical plea in abatement, as to those where the
amendment is sought upon other grounds. Here is no change in
the form of the action. Itis assumpsit still. Nor is the cause of
action changed. The plaintiff now seeks to recover the same
account and the same specific items of account that the suit was
first brought to recover. Of this the court must have been satisfied,
or they would not have allowed the amendment. The exceptions
are overruled, and

The amendment allowed.
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In an action for goods sold and delivered, and goods bargained and. sold, the proof —— g

was of a bargain for 2000 telegraph poles, and that the plaintiff had, at the time and
place of delivery, 2180 of such poles, and notified the defendant that he was ready
to deliver them and receive the price, to whick the defendant replied, admitting
that the plaintiff had the poles, and said he would settle for them soon; but before
any thing farther was done, the poles were carried away by a freshet : —

It was held, that on this evidence a nonsuit was rightly directed, upon the ground that
the separation of the 2000 from the entire lot not having been made, the title to them
had not vested.

BAmey ». SMiTH.

THIS was an action to review an action of assumpsit, the first count
being on an account annexed, for two thousand telegraph poles, at
twenty-five cents each, $500, and interest on the same, $50; and
the second count for $550 for other two thousand telegraph poles,
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- bargained and sold by Bailey to Smith at his request. Original writ
dated April 14, 1854, and the writ of review dated February 16,
1859. Plea, the general issue.

On the trial the original plaintiff offered in evidence, among other
things, the contract between the parties in regard to said telegraph
poles, asfollows: ¢ This memorandum of an agreement entered into
this eleventh day of March, 1852, between John Bailey, of Colum-
bia, New-Hampshire, of the first part, and Francis O. J. Smith, of
Portland, by his agent, A. P. Robinson, of Portland, duly author-
ized, of the second part, witnesseth, that the said Bailey hereby
agrees to furnish and deliver on the bank of the Connecticut river,
near the track of the Atlantic and St. Lawrence Railroad, and in
the neighborhood of the mouth of the Nulhegan river, two thousand
merchantable cedar telegraph poles, each twenty feet long, and not
less than five inches in diameter at the top or small end; said poles
are to be delivered on or before the first day of August next, or as
soon thereafter as the stage of the water will permit; and the said
Smith, on his part, hereby agrees to pay to said Bailey for said
poles, when delivered to the acceptance of said Robinson, the sum of
twenty-five cents each. Witness our hands the day and year first
above written, at Stratford, New-Hampshire. :

A P. Rosmsor

Agent for Fr~ N, J. Smith.

JOEN BAILF
“Tn presence of LEVETT CARTER.” )
There was evidence tending to show that the + ,ere cut and
run down the river as soon as the stage of the w. would permit;

that they were drawn out of the stream and laie near the railroad
track in the neighborhood of the mouth of the Nulhegan river;
that there were other sticks of timber with them, designed for posts;
that twenty-one hundred and thirty cedar poles were counted out,
twenty feet long, and not less than five inches in diameter at the
top end; that no mark was put upon them, and a stranger would
not be able to designate them from the other sticks of timber, but
the plaintiff’s agent, who counted them, would be enabled so to do.

The poles laid near the railroad track from the fall of 1852 to
the spring of 1853, when they were carried away by a freshet.

John Sweet, a witness on the part of Bailey, testified that soon
after the poles were hauled out of the river and counted as aforesaid,
he heard a conversation between Charles Bailey, the plaintiff’s agent,
and the said A. P. Robinson, the defendant’s agent; that Bailey
told Robinson he had got the poles ready, and wanted pay
for them ; that he, Bailey, did not want to take the risk of the"
water, and that Robinson said that he was satisfied he had got the
poles, and he would settle with him in a few days.

Charles Bailey testified that he told Robinson that he wanted the
pay for the poles; that Robinson said he would see to it immedi-
ately, and have them counted and paid for; that he was satisfied
the poles were there ; that he would see Mr. Smith and have him
attend to it; that this conversation was in the last of November.,

To this evidence it was objected that it did not show a sufficient
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delivery or acceptance, and the defendant moved for a nonsuit,
which was granted ; to which the plaintiff’ excepted.

Burns ¢ Fletcher, for the plaintiff.
Benton § Ray, for the defendant.

Brrrows, J. The poles appear to have been ready for delivery at
the time and place designated, and the question is, were they deliv-
ered so as to pass the title between the parties, and enable the plain-
tiff to maintain his suit for goods sold and delivered ; or was enough
done to support his count for goods bargained and sold.

His proof tends to show 2180 poles of the kind agreed upon,
ready for delivery, and notice to the defendant; but there is no evi-
dence from which the jury could have found that the 2000 were
designated and set apartfrom the larger bulk, nor that there was an
actual delivery of the entire bulk to the defendant. It is a case,
then, where, as between the buyer and seller, something remained
to be done before the property passed, namely, the designation and
setting apart of the 2000 from the entire quantity, and it comes within
the principle recognized in Ockinglon v. Richey, 41 N. H.275. As it
was said in that case, if by the agreement of the parties nothing
had remained to be done before the title passed, but the whole had
actually been delivered, with proper stipulations for the return of
the surplus beyond the 2000, the case would have been different, as
was held in Page v. Carpenter, 10 N. H. 77. But there is no such
evidence here ; on the contrary, upon notice by the plaintiff’s agent,
the defendant’s agent said he would see to it immediately, ““and
have them counted out and paid for.” TUpon this evidence we think
the jury could not have found a delivery, and therefore as no title
passed to any specific 2000 poles, the count for goods sold and de-
livered is not sustained. Hanson v. Meyer, 6 East 614 ; Seminary
v. Swift, 5§ B. & C. 57; Fuller v. Bean, 34 N. H. 290; Mason v.
Woodman, 22 N. H. 172; Warren v. Buckminster, 24 N. H. 336 ;
also, Shepard v. Pressey, 82 N. I 49.

Nor can the count for goods bargained and sold be maintained,
because, although a delivery in such case is not essential, yet the
sale must have been complete, and the title must have vested
in the defendant. To complete the sale between the parties, deliv-
ery is not necessary, but the sale must be otherwise complete ; for
if any thing remain to be done as between them, before a present
right of property vests in the buyer, the count for goods bargained
and sold can not be maintained; but the action should be special,
for refusing to receive and pay for the goods which the defendant
has agreed to purchase. 1 Ch. PL (10 Am. Ed.) 847, and notes; 2
Ch. PlL. 264, and notes ; Atkinsonv. Bell, 8 B. & C. 277; Outwater v.
Dodge, 7 Cow. 85. Bo it is said that a count for not accepting goods
sold will not lie unless there has been an actual sale; and the prop-
erty in the goods has become vested in the defendant. 2 Ch. PL
265, in note; 4 Cow. Phill. Ev. 114, and note 327 on page 209 of
notes ; Hiliott v. Pybus, 10 Bing. 511, where it is said by Zynddl,
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C. J., that the question is, has the property passed to the defendant;
if it has not, so that he can maintain trover for it, the count for
goods bargained and sold will not lie.
The title to the goodsin this case not having vested in the defend-
ant, there must be
Judgment on the nonsuit.

TeNNEY #. J OHNSON.

‘When, upon some disagreement between partners, their differences were submitted to
arbitrators, who awarded that all the goods and other assets of the firm should pass
to one of the partners, who should pay all the partnership debts, and thereupon such
goods and assets were all attached by private creditors of such partner, and subse-
quently by the creditors of the firm ;—Held, that the creditors of the firm were
entitled to be preferred, even if the award had been executed by a transfer in ac-
cordance with i.

Tuis action is brought against the defendant as deputy sheriff for
alleged misapplication of property in his hands.

Dayton G&. Piper and Moses B. Clough were engaged, in the part-
nership style of D. &. Piper & Co., as dealers in dry goods, &c., at
Stratford, N. H., and in that capacity had purchased goods in Boston
of the plaintiffs and others, and placed them in their store, for which
they were indebted in a considerable amount. While engaged in
their business, the sale of goods at Stratford, in their store, on
account of some disagreement, the said partners referred the adjust-
ment of their matters to the arbitrament of certain referees, who
made an award, of which the following is a copy:

“We, the undersigned arbitrators, chosen by Dayton G. Piper
and Moses B. Clough, in company, of Stratford, N. IL., to settle all
demands, disputes, or controversies between them in regard to
the final settlement, closing up of the business of the firm, and
having all heard, examined, and considered evidence and witnesses
of both parties, award that the said Piper shall be paid the sum of
$288, to be deducted from the capital stock of the said Clough,
amounting to $484.89. Said Piper is to have all the goods and all
the fixtures and store furniture, and all moneys on hand, and all
accounts and demands due or belonging to said firm, and is to pay
all demands against said firm, and also pay said Clough the balance
of his capital stock, amounting to $251.89.”  °

The parties also signed an agreement to abide by the above award.

This award having been rendered, certain creditors of the said
Piper, in his individual capacity, placed writs in the hands of the
defendant in this case as deputy sheriff, and he attached the goods
in said store upon said writs as the property of Piper. Soon after,
certain creditors of D. G. Piper & Co., among whom were the
plaintiffs in this action, placed their writs in the hands of said officer,
and he returned said goods as attached as the property of said D.
G. Piper & Co., subject to his other attachment as the property of




