
BAILEY SMITH.v.July, 1861.] 141

here taken. He in thehave there down the rule to belays applied
construction of remedial as shall bestatutes, that thebeing remedy
held to mischief,be co-extensive with the if this be dis-can clearly

andcerned, if it can done violencebe without to the language.
weIf in the before thecase us thatmay suppose legislature
theused “abated” and in linewords the first of the sec-“plea”

tion of our statute which we are in the sense in whichconsidering,
are understood,andused instead of a strictlythey ordinarily

then,technical thesense, to "Websteroflegal according authority
and other we do violence theno to of thelexicographers, language

instatute, the used init, sense,construction we that and thisgive
is that no action suit shall failprovision or on account of thesimply

defense or that there other orwereobjection defendants,plaintiffs
who to be and think&c., we it was the in-ought joined, evidently
tention to the the to amend his declarationgive plaintiff byright

new oradding defendants whenever his actionplaintiffs would fail
or be liable to the them,fail for want of in whatever theway objec-
tion of liable tobe be made. Nornon-joinder does thismight
statute construction,conflict our rule No. with16,with this moreany
than it would the other,with for the rule toas well cases inapplies
which there ais technical in as thoseabatement, to whereplea the
amendment is other Here is noupon insought grounds. change
the form of Itthe action. is still. is theNorassumpsit cause of
action now seeksThe to therecover samechanged. plaintiff
account and the same items of account thethatspecific suit was
first to recover. Of this courtthe must have beenbrought satisfied,
or would not have allowed the Thethey amendment. exceptions
are andoverruled,

The amendmentallowed.

Bailey Smith.v.

sold,delivered, goods bargainedand and and- thegoods prooffor soldan actionIn
had,telegraph poles, plaintiff2000 and that the at the time andbargainof a forwas

poles, readyof such and notified the defendant that hedelivery, 2130 wasofplace
replied, admittingthe which: the defendantprice,receive todeliver them andto

soon;settle forpoles,the and said he would them but beforeplaintiffthe hadthat
done, away bycarried a freshet:—polesthefarther wereany wasthing

directed,rightly uponheld, grounda nonsuit the thatthat on this evidence wasIt was
made,havingfrom not been the title toof the entire lot themseparation the 2000the

nothad vested.

of the firstto review an action countwas an action assumpsit,This
thousand atfor twoannexed, telegraph poles,on an accountbeing

each, same, $50; and$500, and interest on thecentstwenty-five
for thousand poles,.count for other two telegraphthe second $550
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writand atsold to Smith hisby Originalbargained Bailey request.
16,1854,dated and the writ of dated14, reviewApril February

Plea,1859. the issue.general
evidence,On the trial the offered otherin amongplaintifforiginal

the contract the saidbetween in to telegraphthings, parties regard
“ intoenteredas follows: memorandum of anThispoles, agreement

of Colum-1852,this eleventh of betweenMarch, John Bailey,day
Smith, ofJ.bia, of the first and Francis O.New-Hampshire, part,

author-Portland, Robinson, Portland,his A. P. dulyofby agent,
witnesseth, herebyof the saidized, Baileysecond that thepart,

river,furnish and bank theto deliver on the of Connecticutagrees
inRailroad, andnear the track of the and LawrenceAtlantic St.

two thousandriver,the of the themouth ofneighborhood Nulhegan
notandcedar each feetmerchantable long,poles, twentytelegraph

saidend;than five inches in diameter at the or small polesless top
asnext, ordelivered the firstare to be on or before ofday August

and the saidas the thesoon thereafter of water will permit;stage
for saidon his to to saidSmith, Baileypart, payhereby agrees

ofthe sumRobinson,delivered the of saidwhen topoles, acceptance
firstandcents each. our the yearhands daytwenty-five 'Witness

written, at Stratford,above New-Hampshire.
P.A Robinson

\ Smith.J.for FinAgent
BailfJohn

“ of Levett Carter.”In presence
’ ,ere andevidence to show cutThere was that thetending

as as thethe river soon of the w. would permit;run down stage
drawn out of the stream and laic near the railroadthat werethey

river;in the of the mouth thetrack ofneighborhood Nulhegan
other timber with forthem,were sticks of posts;that there designed

and cedar counted out,hundred werethat thirty polestwenty-one
and not less than five inches in diameter at thefeettwenty long,

end; no was and athem,that mark wouldupon strangerputtop
to them from the sticks of huttimber,able otherdesignatenot be

enabled sothem,who counted would be to do.the plaintiff’s agent,
laid near railroad track the fall ofthe from 1852 toThe poles

a1853, when were freshet.the of carried bythey awayspring
a the of thatSweet, witness on testified soonpart Bailey,John

were out of the river and counted ashauled aforesaid,after the poles
a between Charles thehe heard conversation plaintiff’sBailey, agent,

thatRobinson,A. P. the defendant’sand the said agent; Bailey
andhe had the wantedtold poles ready,Robinson got pay

the riskthem; he,that did not want to take of thefor Bailey,
he satisfied he hadand that Robinson said that was thewater, got

ahe him inand would settle with few days.poles,
he hetestified that told Robinson that wanted theCharles Bailey

; said he would see to it immedi-the that Robinsonfor polespay
for;and that heand have them counted was satisfiedpaidately,

there; see Mr. and have himwere that he would Smiththe poles
in lastthis was the of November.it;attend to that conversation

it that it did not show a sufficientTo this evidence was objected



BAILEY v. SMITH.July, .1861.] 143

a nonsuit,or and the defendant moved foracceptance,delivery
was to which the plaintiffwhich excepted.granted;

theFletcher,Burns for plaintiff.‡

for defendant.Benton theRay,

The to have beenBellows, .J. for atappearpoles ready delivery
andthe time and the is, were deliv-designated, questionplace they

as theered so to title between the and enable thepass parties, plain-
his fortiff to maintain suit sold and delivered; wasgoods or enough
his fordone to count and sold.support goods bargained

His show 2130tends to of the kindproof poles agreed upon,
and notice the defendant;for to butdelivery, there isready no evi­

dence from which the could have thatjury found the 2000 were
and set the norapai’tfrom bulk, that there andesignated larger was

of the entireactual bulk to the defendant. It is adelivery ease,
where, between the andthen, seller,as buyer remainedsomething

theto be done before theproperty passed, namely, anddesignation
the 2000from the entireof andapart it comes withinsetting quantity,

inthe v. 41 N. H.Ockington Richey, 275. Asprinciple recognized it
in ifcase,was said that the theofby agreement parties nothing

be done thehad remained to before title but thepassed, whole had
delivered,been with forproper stipulations the return ofactually

the the the would2000, have beensurplus different,casebeyond as
in v. 10Carpenter,was held N. H. 77. But there isPage no such

on the;evidence here notice thecontrary, upon by plaintiff’s agent,
“the defendant’s said he would see to itagent andimmediately,

andhave them counted out for.” this evidencepaid Upon we think
not have found athe could and therefore asjury delivery, no title

2000to the countpoles, forany specific sold and de­passed goods
is not sustained. v.livered Hanson 6 EastMeyer, 614; Seminary

57; 290;5 B. & C. Fuller v. 34 H.Bean,v. Swift, N. Mason v.
Woodman, 172;22 H.N. Warren v. 24 N.Buckminster, H. 336­;

32 49.also, Shepard v. N. H.Pressey,
canNor the count for and sold begoods bargained maintained,

because, a in such case is notalthough delivery essential, theyet
must beensale have and the title must havecomplete, vested

defendant. To thein the sale between thecomplete deliv­parties,
is not the sale bebut must otherwisenecessary, forery complete;

be asremain to done athem,if between beforeany thing present
invests theof the count forproperty buyer,right goods bargained

maintained;can notand sold be but the action beshould special,
andto receive forfor the which the defendantrefusing pay goods

1to Pl. Am.has Ch. and347, notes; 2purchase. Ed.)agreed (10
264, ;Ch. and notes­ Atkinsonv. 8 B. & C.Bell, ;Pl. 277­ Outwater v.

85. it is said that not7 Cow. So a count for goodsDodge, accepting
anlie unless there hassold will not been actual and thesale; prop­

2in the has in thebecome vested defendant. Ch. Pl.erty goods
4;in note­ Cow. Phill. Ev. and265, 114, note 327 on 209 ofpage

10Elliott v. where it is saidnotes; Pybus, 511, Tyndal,Bing. by
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J.,C. that the theis, defendant;has to thequestion property passed
not,it soif has that he can maintain trover for the count forit,

and sold not lie.willgoods bargained
inThe title to the casethis not vested in the defend-goods having

thereant, must be
on the nonsuit.Judgment

Tenney v. Johnson.

When, disagreement partners, their differences submitted toupon some between were
arbitrators, firmgoods passawarded that all the and other assets of the shouldwho

debts,pay thereuponshould all the and suchpartners, partnershipto one the whoof
by ofprivatewere all attached creditors such and subse-goods partner,and assets

firm; Held,of the the creditors of firmquently by the creditors that the were—
byif executed a transfer in ac-preferred,to be even the award had beenentitled

it.cordance with

is the defendant as forThis action sheriffbrought deputyagainst
in hisof hands.misapplication propertyalleged

and B. were in theG. MosesPiper part-CloughDayton engaged,
Co., &c.,of D. & as dealers in atGr. Piper dry goods,nership style

H., and in had in BostonStratford, N. that capacity purchased goods
inothers, store,and and them for whichthe theirplacedof plaintiffs

a inindebted in considerable amount. Whilewerethey engaged
store,of at in their onbusiness, Stratford,the saletheir goods

some the said referred theof partners adjust-account disagreement,
to arbitrament of whoreferees,their matters the certainment of

awhich the isaward,an ofmade following copy:
arbitrators,the chosen G.“We, Dayton Piperbyundersigned

II.,of settle allStratford,B. in N. toand Moses company,Clough,
inthem toor controversies betweendemands, disputes, regard

firm,of the business of the andsettlement,final upthe closing
and considered evidence and witnessesheard, examined,allhaving

ofthe said shall be the sumaward that paidof both Piperparties,
from the stock of the said Clough,be deducted$233, capitalto

and allto Said is to have all thePiper$484.39. goodsamounting
hand,and and and allfurniture,store all onfixtures moneysthe

due and tofirm,and demands or to said is payaccounts belonging
said thesaid and also balancefirm,demands payall against Clough

tostock, amountinghis $251.39.”of capital
the award.an to abide abovealso byThe signed agreementparties

saidbeen certain creditors of therendered,This award having
hands of thewrits in thehis individual placedin capacity,Piper,

hesheriff,case as and attached thein this deputy goodsdefendant
after,said as the ofwrits Soonupon Piper.said store propertyin

the& Co.,of D. G. whom werecreditors Piper amongcertain
officer,in the of saidthis their writs handsaction,in placedplaintiffs

said D.as as the ofsaid attachedhe returned goods propertyand
as the ofto his other& attachmentCo., subject propertyG. Piper


