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form thanform, is, in the more common otherthat probably any
men limited on de-business,the of payablein country among

that wasand some madewith interestmand, annually, objection
on that thedemand,the it and subse-to makingsigner payableby

of theadded with the timewas ofdesign limitingportionquent
and the interest.thefor both principalpayment

known ofwe not be rulesanyBut Should constructionjustified by
of the note such or suchinterpretationin the terms effect.giving

all inare assume that the words this contract were¥e to placed
to haveand were somethere andintentionally, designed meaning

“in The words on in suchdemand,”force the construction. a con­
senseless, or treated astract, can not be rendered surplusage, by any

construction, ifrule of isinterpretationany possible whichjust
aud ateffect,them and the same timeshall force forcegive give

• 4and to the rest of the contract. Jilson v. Hill,effect 316.Gray
“insame holds true to theThe remark wordsequally regard pay­

in from date.”four monthsable
is,The can to dosee this to make theweonly readily wordsway

“ demand,” to the next antecedenton refer to wit, thesubject, five
thehundred and words indollars, four months“payable from

date,” to the antecedent to thewit,next interestsubject, annually,
“ in months,” or,the interest four &c., whatmaking payable is an

“in hand,notes of after four monthsexpressionequivalent from
date.” that the hundred isconstruction five dollarsBy payable on
demand, fourwith interest after months. The sameannually result

“awill be obtained comma after the wordby simply placing de-
mand” in the contract. Let be renderedjudgment for theoriginal
face of the with interest thereon afternotes, fourannually months
from date.

Weymouth v. Sanborn.

claim,A forpromissory given changenote labor does tbe of thenot character and it is
still tbe of the'exceptionwithin section of Homestead Act.five

professional labor,of a physicianThe not aservices do constitute claim for within the
meaning of that section.

wife,promissory byA note executed tbe and his but adebtor without mortgage by
homestead,of bythem the is provisionnot the of thatexcepted act from the

exemption.

This is a writ of for set off to thisentry premises plaintiff, upon
an execution the for §95.96,defendant ofagainst being part prem-
ises athe as the wholeoccupied by homestead,defendant being
worth The claimed thedefendant and his wife same as a§450.

of their homestead, and due demand the officerpart made toupon
itset out to them, to the which he refused to do.statute,according

Said thewas amount of a note the the§95.96 given plaintiff by
defendant, for as a theIt was defend-services byphysician. signed
ant and his wife.
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The had common counts had anddeclaration foronly money
andreceived, labor done and performed.

It was that such should rendered thebeagreed judgment by
court as the facts should warrant.foregoing

for theShirley, plaintiff.

for the defendant.Butterfield,Rogers

J. ItBellows, that the debt was for servicesappeared original
a and aas for that note was hus-bothphysician, given, signed by

and wife. this aband note suit was theUpon brought against
audalone, amount;husband for the theobtained andjudgment

execution has extendedbeen the a de-homestead,upon although
mand was made the officer to set it out toduly upon according

statute.the
is,One that arises whether the character of the claim isquestion

; is,the of the note that whether it is still to bebychanged giving
as a claim for labor the fifth thewithin section of Home­regarded

Act or astead not. As the court will look behindgeneral principle,
form of the and debt,the ascertain the real nature of thesecurity,

Therefore,jand decide to it is heldthat. that the takingaccording
a secured anote a new one for the sameup by bymortgage, giving

2sum, is no of the Elliott v. H.N.Sleeper,discharge mortgage.
; ;525­ Bank v. 10 210­ 12 31.Willard, Little,N. H. v. N. H.Williams

Nor will the of a note for the balance due an attorneygiving
Cutts,on his lien v. 11account, on the Dennettdischarge papers.

H. 163.N. Neither will the of a note for the ofpricegiving goods
sold, the lien. v. 19 419.vendor’s Clark N. H.Draper,discharge

the same held theSo it has been that individualupon principle
of a stockholder the a isfor debt of not dis­liability corporation

the of the thenote of after suchcharged by corporationgiving
stockholder had ceased to a Freeland v. 1be member. McCullough,

414,Denio 426. In the-these cases it is considered that promissory
note of the a is adebtor, debt,for not ofprecedent paymentgiven

but mere that is the andit, the debt substantial thesecurity; thing,
it;the reasonnote evidence of and we can see no thesewhy prin­

should not be to the case before us. Itciples applied partakes,
indeed, character,much of the in to the undervery respect question

actconsideration, of whether created the of theliens, by parties,
as in the case of of aslaw,or liens ofmortgages, by operation
mechanics or and there is in the nature of thenothingattorneys;
case the aor of the that different rule. Inlawprovisions requires

thethis is to cases under homesteadPennsylvania, principle applied
495;24law. Reed v. Penn. St.exemption Weaver'sDefeborough,

25 434.Penn, In the latter the creditorAppeal, held thecase,
note of his 4, 1849;topromissory debtor, and,Julygiven prior

after the of the Homestead a new note was forAct,passage given
the aold and andone, it;rendered it was heldjudgment upon
that this did not make to the homesteadthe debt subjectchange

And so is the case of Reedexemption. Defeborough,substantially.v.
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The is as aclaim, then, to be claim for ser-plaintiff’s regarded
avices as the is,and whether it is as aphysician, question excepted

claim for labor. section five of the Homestead it isAct,By pro-
“vided thethat shall not extend to claim for laborexemption any

less than one hundred dollars,” and this the asinvolves toinquiry
“the of the term, claim for labor.” Themeaning of thepurpose

act was to from attachment and aexecution comfortableprotect
homestead, but of such moderate valuefamily as would not inter-

fere with the of creditors,just however, from itsrights excepting,
a class of creditors inoperation, whose theclaims, of thejudgment

not to be thefor ofLegislature, ought postponed object providing
a evenhome, ;of such moderate value and them are claimsamong
for labor less than The common and ordinary significationflOO.
of accords,the term think,labor we with the definition given by
the best and is understood to be toil. Andlexicographers, physical
the term laborer is to denote oneordinarily whoemployed subsists

intoil, distinction from one who subsistsby physical professionalby
skill. The of claims for labor wouldexception not, therefore, or-

be understood to embrace the ofservices thedinarily clergyman,
merchant,commission or salaried.physician, lawyer, officer, agent,

contractors,railroad and other but be confinedwould to claims
out of services where toil was the mainarising physical ingredient,

and made moredirected mechanicalvaluable skill.although Onby
athe other there ishand, technical use of the term in pleading,

which has a much wider and would embrace allsignification, sorts
of orservices, whether ormental, whether the mainphysical ingre-

ordient was manual toil or other skill.professional It would
indeed, all the classesembrace, mentioned,we have theincluding

officers,salaried architects,highest engineers, sculptors, painters,
master-builders or other Andcontractors. itplayers, becomesstage

into determine which insense it was used the lawnecessary under
consideration.

will be inthat,It observed form useful labor,ofevery some
enter; so,of skill must and in ofdegree every application skill,

ofthere must be some Unless,labor. wephysical then,degree
the most we must take it in itsadopt comprehensive signification,

sense, other that has canas the been or beonlypopular suggested;
is,the which of the two was intended.and question really

In this the theof shoulddetermining question, object exception
; and think its to aconsidered we was protectbe class ofpurpose

means of for themselves and familiescreditors whose support would
theto of theirbe thuslikely upon punctual paymentdepend wages,

a claim more than the claim of the debtor tomaking urgent exempt
homestead,the small in value. This is shown bothfamily though

the value of the and in thehomestead,the limitation on amountby
law;of the claim as well as in the of theexcepted, general object

think that the termand we are constrained to labor was used in its
and restricted to claims fromprimary popular signification, arising

is in the inNor there fact that,toil. anyphysical thing pleading,
that a different construc-requiresthe term has a broader meaning,

it. The acttion from the one are to does notdisposedwe give
12xlxii.vol.
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courts, to technical mat-to or orrelate process, anylegal pleading,
ait indicatesand there is in that technicalter or subject, nothing

theuse of language.
fromat to intentionare theliberty, then,We legislativegather

asobtained,to as welllaw,of the the beobjectthe policy sought
case Whitneyof the used. The ofordinary meaningthe language

there88,14 Mass. is in TheWhitney, point. questionv. strongly
the a made the realconstruction of statute which allwas upon

that,a for his And heldof debtor liable debts. it wasestate
did embracenot,the term real estate strictly speaking,although

it law toor as was the of thereversions, yet, policyremainders
debts,a man’s estate with the of histhe whole of paymentcharge

theof the term include all butas the wouldand, popular meaning
andremaindersthe law was construed to embraceestate,personal

reversions.
that the used the law­conclusion, then, wasis, byOur language

to findsense have not ablein its alone. We beenpopulargiver
butcases authorities in point;the adjudged directlyanyamong

is thrown the cases arisingsubject by analogousuponsome light
Caldwell,mechanics’ In v.statutes liens. Winderunder creating

434,S. where the created a lien all build­U. statute14 How. upon
in of for of all debtserected the thecity Washington, paymentings

materials car­mason,done or found brickmaker,work anyfor by
inmerchant, or other&c.,lumber person employedanypenter,

materials or in such build­for, orfurnishing constructingerecting
contractor,that ait held ormaster-builder, undertaker,wasing,

ato erect a he behad undertaken building, although mightwho
as itswhich,did. come within the the act,not ofpolicycarpenter, “indicated, to secure mechanics and forothers,title was payment

and materialsdone found.” The court that suchsay personslabor
and are securi­an of their ownhave opportunity capable obtaining

do workthat not labor as mechanics,and butties, they superintend
isIt in terms of theothers. obvious that case that thebydone

master-builders;broad to such but itwere embraceenoughstatute
as donethat such services are workheld not to bewas regarded

athe act. So a con­lumber lumber todealer,within furnishing
notheld to be a or worktractor, was doingperson performing

the erection of a had ahe causedtoward building, although portion
dressed thelumber to be at his mill in a byof the way,particular

the contractor. Bentof v. 10 Barb. 219. One whoJackson,order
skill inentitled,and is notsuperintendence Pennsylvania,furnishes

lien.mechanic’s Jones 4 & 257. com­Strahan,a v. W. S. Soto
for are notservices in for labor and materialsmissions paying

271;for which the lien exists. v. 17 Mis.Salsbury,services Edgar
sec.416, lien labor in and14 U. S. 27. A forDig. cutting hauling

lumberand other for the foramount to be personalagreed paidlogs
does not include the andservices, team, sleds,use aof six-horse

Kerswell,with which such v.were Coburnlogs, &c., drawn.rigging,
is a126. So it held that a contracts buildMe. mechanic to35 who

no lien on it for hishouse, has his own inservices superintending
v. also,27 39.Blakely See,workmen. Mis.Blakely, Jones)(6
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286;Wilson, Patterson, ;34 Me. 5 W. &McCrillis v. v­ . S. 537­Hoatz
Anshurtz,v. 6 & 519­ v. 9; Walker,Walker S. W. & S. 183.W. Witman

it farthat,From these eases would seem so as we have any judi­
cial construction of the term used inconsideration,under similar
statutes, the distinction us has been Inby recognized.suggested
the class of cases thecited, statutes under consideration were de­

to facilitate or secure the of certain claims for laborsigned payment
material,and a lien the which wereby upon upon theybuildings

Abestowed. similar was to be effected thispurpose designed by
theto Act, and, therefore,of our Homesteadexception provisions

the citedcases arewith force. We aware of theapply greater
indecision Robinson v. 39 H.Aiken, 211,N. where it is held that

the servicesofficial of the a under anof annualmayor city, salary,“must asbe labor thewithin ofperformed,” theregarded meaning
law to the trustee This decision was maderelating process. in

after the1859, of the Homestead Act, and,long passage therefore,
it can not be said that the used the inby thatlanguage Legislature
act at thehad, atime, known construction injudicial our own
State; and we are not to extend the doctrinedisposed of Robinson
v. Aiken of itthe class cases in which wasbeyond applied.

But it is that the claim in this case theurged note ofbeing the
andhusband is from ofwife, the theexcepted Homesteadprovisions

Act; and section,the terms of theby fifth itliterally construed,
would to so. inclined,be But are notappear we tohowever, give
it that construction. It was the intention of the actevidently to
admit aas release theor waiver ofnothing but theexemption

ofact the and deedexplicit wife,husband executed with theby
formalities the estate;for of real and itrequired isconveyance
difficult to see the note of the husband and wife should havewhy
the effect of a release seewaiver,or or to reason forany excepting
such note from Itthe of the act. is clear that “theoperation sepa­
rate notes theof and wife could nohusband have such effect, and
no reason acan be for effectgood assigned to theirgiving greater

note. The fifth in thisjoint section, which Avasexception found,
drawn;was somewhat and thinkwe that what wascarelessly in­

tended to was the ofbe the homesteadexcepted, itself,mortgage
to secure the of a of which werenote, both executedpayment by

andthe husband wrife. This construction will effect to thegive
of the first in relation to a release orsection, waiver ofprovisions

and the ofthe will accord with the aet, and, atpurposeexemption,
no thetime,the same will do violence to of thislanguage excep­” ““ asand,”as it is but the or totion, word suggestedchanging by

defendant’s counsel.the
ofThere on v. 40 N.must, the H.Fogg Fogg,therefore, principle

be282,
theJudgmentfor defendant.


