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Company.Gahagan Union Mutual Insurancev.

madeby plaintiff dwelling-house,hisapplication uponan the for insuranceUpon
forwardingin and themthrough person takinga the habit of applicationswho was

and, applica-made with thecompany, policy signed,to the a of insurance was and
note, intoby putthepremium signed plaintiff,and neither oftion which were

R, in hisall themplaintiff, keptthe hands of one delivered them to the whowho
—note, by Are:the or until after the losssigning applicationwithoutpossession,

that,JSeld, all, partasregardedif the must beapplicationthe contract took effect at
when,unincumbered,it; and, fact, ain there wasof as it the land to berepresented

charter,it,mortgage upon provisionsin of thepolicy,the accordance with the
was void.

The to tbe facts :parties agreed following
byis an to andThis action of recover for loss damageassumpsit,

was1858,the 12th of a of insurancefire. On day May, policy
made at the officeof said of on the dwell-company plaintiff’s$350

and on household furniture therein.$50ing-house,
and werethe was an blank notemade,Before applicationpolicy

the; afterand,to the James B. Marstonfurnished company by
deliverednote,was the and weremade,policy policy, application,

and the willMarston;the of the to secretarycompanysecretaryby
werethat he that the to Marstonhas no doubt instructionsswear

tothe was to be delivered the theupon sign-that policy plaintiftj
thenote,the and and the of pre-of the paymentapplicationing

transaction,he hasmium, exceptno recollection of thealthough
thesuch is from the Marston deliveredhis papers.that opinion

themBolfe,and and Bolfe deliveredto oneapplication, note,policy,
made.the within a theall to few weeks after wasplaintiff, policy

tothe or or redeliverednote were everNeither application signed
nor the The wasthe was evercompany, premium paid. property

fire, December 1859.by 9,destroyed
amade,At thé time the and wereapplication mortgagepolicy

from the to one John N.existed theupon dwelling-house, plaintiff
com-not known to thefor the existence of which was$125,Speed,

inuntil after the thereof theinformedfire, by plaintiffpany being
notice of the loss.his

After the fire and claim the when an assess-of loss by plaintiff,
class in whichment was made the notes of theby company upon

mail ofthe was notifiedthe plaintiff byplaintiff’s policy belonged,
assessment of on this which has never beenan paid.policy,$2.40

thein his statement of loss the afterThe toplaintiff, company
the$25,claimed for furniture which the directorsfire, passedupon

“ aVoted,To A. as for lossvote : allowfollowing gratuityGahagan,
sumin the6348, class,on described No. villageproperty application

whichnote,free on amount of$25,of from assessment premium
as$24,note the forshould have been topremium given company

said application.”per
inin the forMarston was habit of insurancetaking applications

theand the uponthem to whichcompany,the forwarding company,
he no;were in the habit of but had ap-company policiesissuing

theas ofagent company.pointment
andof the and and the charterCopies application, note,policy,
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tb'e were tbe Itof a of case. waspartby-laws company, agreed
re-if the court should be of couldthat, that theopinion plaintiff'

the of the be ren-cover for loss shoulddwelling-house, judgment
thedered the sum of the house,for andupon upon$175 $25
ac-that beenorders havepersonal mayproperty, deducting any

the or the recover two thirdscepted company;by plaintiff might
theof value of the as found aproperty, otherwise,by jury; judg-

rendered for thement should be defendants costs.for

A. S. for theMarshall, plaintiff.

Chandler,Fowler with Foster for the defendants.Sanborn,George,$

Bellows, J. the ofcharter the allBy defendant corporation,
and the land whichupon and thebuildings, they stand, property

insured therein, shall asbe held notefor depositsecurity any
is held such ;which for insurance and the itself shall createpolicy

liena the same. And it is the assured haveupon that, ifprovided
an estate less than a unincumbered, in thefee-simple, property

“ orinsured, if the incumbered,or areproperty premises policies
void,shall be unless the true title of the assured and incum-the

brances on the same be therein.” and 11 ofexpressed Sections 7
the act of incorporation.

Under circumstances,these the existence of is aan incumbrance
material,fact law,as a disclosed;matter of to be if not setand,

forth in the it bewillpolicy, void, unless it be the in-shown that
cumbrance was known insurer,to the and not concealed.fraudulently

The case us,before theprovided contract was iscompleted,
within the of v. Insurancebrought clearly principle Co.,Marshall

157,H.N. and that27 is confirmed the case of Pattenprinciple by
v. Insurance 38 N. H. andCo., other cases cited338, the defend­by
ant’s counsel.

is,The then was contract of insurancequestion made orany
and if whatso, was.perfected? it? The case finds that the appli-

cation, note, and the thepremium latter and otherspolicy, signed,
not were in the handssigned, placed of the a few weeksplaintiff

date,after their and were retained him, without theby signing
note,or or the after the ofapplication until losspremium,paying
fire,the December asproperty by 9, 1859. Whether matter of law

be athere could of the as to take effect as such,sodelivery policy
until the execution of the and note, not,it isapplication premium

the entertain,with views we to because we arenecessary inquire;
theof that the and with the charter andopinion application policy,

are but anof and thatcontract,entire theby-laws, parts plaintiff
andcould not receive hold the as the defend-uponpolicy binding

ant, without, at the same and effect thetime, torecognizing giving
and all its as him. Theapplication stipulations, uponbinding

refers to the thefor a ofpolicy expressly application description
andinsured, as a of the informing and,property part policy;

with in State,accordance decisions this therepeated application
must be the ifsame as into the itself.regarded incorporated policy
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andis held in Patten v. Insurance Marshall v.Co.,This Insurance Co.,
cited.before

totrue,It is it be the to show that, in thisopen plaintiffmight
;the not made a of thecase, was to dobutapplication part policy

in theso the written wouldstipulationagainst policy, probably
more than andtestimony, ofrequire parolsomething nothing any

hold,in that direction is shown. ifthen, that,kind We con­any
theof insurance was themade,tract facts beforeapplication, upon

must andbe as theus, binding upon and,part, plaintiff;regarded
therefore, incumbrance theas the was not madeupon property
known, the held void. If it were materialmust be topolicy inquire

fact,inw7as,the delivered without the exe­whether policy requiring
of-the and and it werenote,cution and delivery application compe­
it,in is stated in the casetent to show there from'whichlaw nothing

court make an inference as to thethe could fact of suchproperly
would a matter for thebut it bedelivery, jury.

As is deemed and as the issuch not necessary, plaintiffinquiry
the loss thenot entitled to recover for of there mustdwelling-house,

in of theaccordance with thebe, parties,agreement
theJudgment defendant.for

Clough.Pittsfield Bank v.

attachment, inacquiredin land from the defendant fraud of theforeigntrustee whoA' land,creditors, onlychargeableis for the profitsand sold thedefendant’s afterward
of the transaction.

Foreign defendants, ThomasAttachment. The principal Clough
trial to determine thedefense,no and the wasand madeothers,

andM. others.Davidliability trustees,of the Clough
werethe trusteesThe claimed thatplaintiffs chargeable, among

certain real estatethe of the sales offorother things, proceeds
the Thomasdefendant,the ofthem,made by formerly property

virtue certainhands ofhad come into their byand whichClough,
and aslevies, to fraudulent voidhave beenandmortgages alleged

made to cover thebecause upto the of the defendant,creditors
creditors.and defraud thein to hinder,order delay,property,
their atitle tothat the trusteestrial,On it acquiredappeared

towere soughtreal for whose theyof the estate proceedsportion
takencertainofbe made the foreclosure mortgages,bychargeable,

anddefendant, retainingthem the possessionfrom by takingby
insuch takenoffor and notice possessionthereof one year, giving

andstatute; toof theto thea provisionsnewspaper, agreeably
de-theexecutions againstofanother the sundryportion by levy

in suitsissuedexecutions had originallywhichthereon,fendant
thereininterestdefendant,the whosecreditors ofcommenced by
claimedThe plaintiffshad beforesaid trustees purchased judgment.

the interest ofandtrustees,taken thethat these were bymortgages
issued,executions purchased,saidin the suits jvhereinthe creditors


