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Robinson v. Potter.

from Stateremove his cause therighta defendant undertakes to exercise the toWhere
judiciary12th section of thebycourt to the United States circuit court virtue of the

action,1789, must, in theentering appearanceact of he at the time of hisSeptember,
notice, hissimultaneouslypresumed legalis at first after fileto be the term■which

cause, security forand sufficientgoodfor the removal of the and also offerpetition
court, the courtsecuritythe in ofentering sufficiencycause the circuit of the which

judge.must
Where, commenced, and allto refer itparties agreeafter an action is the meet and

arbitrators, on theremainto it that the action shallagreeddemands and is also
arbitrators, final ofand the settlementdocket until the final determination of the

referred,award, on theand continuedtheir and the action is markedafterward
court, constructively ap-hasdocket of the be the defendantpresumedit will that

not, jurisdictionto theactually appearshe or and submits himselfpeared, whether
court, afterward, for theobjection,he askagainst plaintiff’sof the and can not the

of the action to the circuit court.transfer

andAssumpsit, counts,to recover the commonupon$4000
plain-an annexed writ. Theto account to tlieaccording$1559.50

of Massa-a citizen of and the defendanttiff was New-Hampshire,
and are so described in the writ.chusetts, they

in the actionIt the matter in involvedwas admitted that dispute,
exclu-the the hundred dollars,exceeds sum of fivebetween parties,

sive of costs.
court, 1859,of thisThe action entered at the termwas August

defendant,made theand no service of the writ been uponhaving
com-and the order of notice wasnotice, dulyit was continued for
1859.innotice to the defendant September,with personalplied by

anintoenteredthe thecourt,Before the next session of parties
of allto refereesin submissionthewriting concerningagreement

of suchthen! at the dateand betweencontroversies existingdisputes
writtenas were in and said agreementsuchagreement, byexcept

it expressedin and said wasand writingexpressly excepted; by
saidsaidRobinson“the action heretofore commenced againstthat by

for Merri-Courtand in the JudicialnowPotter, Supremepending
untilon docket of said courtH., shall remain themack N.county,

and the final settlementsaid arbitratorsthe final determination of
iteitherthereinaward, beingtheir without action by party,of any

of action involvedmatters and causesunderstood that thedistinctly
and if determinedsubmission, finallysuit are covered thisin said by

toaction isherein said thereuponsaid asarbitrators, provided,by
dismissed.”be

thebuthad,wasthe arbitratorsa beforeSubsequently, hearing
At theever made.no award wasunable toreferees agree,being

thecourt, action,the with knowledgethis 1860,term ofFebruary
markedsubmission, wasin of saiddefendant andthe pursuanceof

thetocontinuedThe action wasdocket,the “referred.”upon
31,term,of thisand the session1860, Augustterm,August during

in the actionenterednever any appearancedefendantthe having
Sanborn,&Fosterse or attorney,either pro by George, attorneys

theirenteredthecourt, attorneys,the consent of plaintiff’sof by
time,same byand at thedefendant, agreementfor theappearance

with-the butto plaintiff,“leave to amend” wasof counsel, granted
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onto or order of court. tbeout butSubsequently,application
same defendant’s counsel filed in court the inthe petitionday,

the actiondefendant, that be removedof thewriting praying might
for the be held inStates,for trial the next circuit court United toto
and in and saidthe writtendistrict of New-Hampshire, by petition,

in tendered and andbut no or offered sufficientform,other way good
in such of thefor his circuit court United States,security entering

session,on the of its of the him,first day copies process against
and and in thefor his there bailspecial cause,appearing entering

inif and to conform allsuch should be other torequired, respects
made,the this a of thestatute in behalf law United Statesnamely,

sec. 12.1789,12,passed September
term,the a was had on saidSubsequently, during hearing petition,

when counsel thethe to allowance of theobjectedplaintiff’s prayer
other because there had beenthereof, noamong grounds, sufficient

cases;tender of the the law in such and there-security required by
then therethe defendant’s andupon attorneys offered toverbally

the sureties orcourt to furnish such as the court shouldsecurity
order sufficient sureties thenbeingin the and therepremises, present
in court; the court refused to transfer saidbut action theto circuit

States,court of the United and of themotionupon attor-plaintiff’s
the defendant’s said anney, auditorattorneys appointed inobjecting,

the continued the sameease, and to the next term of thisFebruary
court; to and orders of thewhich court theruling defendant, by
his counsel, excepted.

Minot for the plaintiff.Mugridge,<$•

Foster for the defendant.George, Sanborn,$

The 12thNesmith, J. section of the actjudiciary establishing
the and Circuit Courts of the States,UnitedSupreme passed Septem-

in the24, 1789,ber certain cases forprovides of. aright removing
in asuit instituted State court to the circuit court of district.the

“It is enacted that if alaw, that suit' commencedby be in Stateany
alien,court an aor citizen of the State in which the suitagainst by

is the of State,citizen another and theagainst matter inbrought
theexceeds sum value of five hundredordispute exclusivedollars,

of made thecosts, to be to to satisfaction of the court,appear and
shall,the defendant at the time of his inappearance suchentering

eoui’t, file a for the removal of theState cause for trialpetition into
court held in districtthe next circuit to be the where the suit is

and offer and sufficient for his ingood securitypending, entering
the first of its ofcourt,such on the saidsession, copiesday process

and then andalso for hishim, appearingagainst entering special
in ifcause, therein,bail the bail were itspecial requiredoriginally

shall then the of the State court to the andacceptbe duty security,
cause;in and thatno farther the bail have beenproceed any may

istaken shall It further thatbe discharged.” providedoriginally
of of the defendant theattachmentany byproperty original process

estate, toshall hold the or so answer the finalgoods attached, judg-
13xliii.vol.
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cause hadheld if saidin the as would have beenease, theyment
thetransferred from State court.not been

to thethe acfiThis section of appellate powerjudiciary gives
conformsUnited -where the defendantStates,courts of thecircuit

of the In own jurisdic-letter and law. theirdefiningthe spiritto
546,v. 5 Wheat.Moore,Court in Houstontion, say,the Supreme

be expresslythe State tribunals should notin case whereeverythat
the of courseof theythe acts nationalby legislature,excluded

that Stateretain And it istheir concededjurisdiction.would
in specialhave full concurrent and final exceptcourts jurisdiction,

to thewhen havemay appellate powerinstances Congress given
4courts. Jackson Johns. 495.Stiles,States v.United

it is is a citizen ofus,case before that theIn the plaintiffagreed
a MassachusettsState, and that the defendant was citizen ofthis

claimthat thesuit,time of the commencement of this andat the
madedue$500; uponexceeded in amount that service wasin suit

1859, andindefendant after the of his actionentry September,the
theobtained of personthis court had boththereby jurisdictionthat

time;and matter of the suit at thatthe defendant of the subjectof
entered anthe intoparties mutually agreement,that subsequently

inof this action and all other mattersvirtue which controversyby
arbitrators,the whowere referred tothen between parties,existing

award; that,the failed to an and pur-butparties, uponheard agree
this to remain on the docketto that action wassuant agreement,

of said and settlement ofarbitrators,the final the finaluntil report
award; said as hereinarbitrators,and if determinedfinally t>ytheir

The casesaid action to be dismissed. alsothereuponprovided,
was at termthat this action entered the offinds originally August

court, served in as aforesaid. At the subse-1859, Septemberthis
it was with the of theterm, continuedFebruary knowledgequent

anddefendant, under the aforesaid marked “referred.”agreement,
1860, the defendantAt the term, appearedsubsequent August by

him,of andconsent the after thehis attorneys, by plaintiff', giving
hisamend filed his in thatwrit,leave to petition writingplaintiff,

action be transferred to the circuit court then nextthis to be held
in this circuit.

first stated,The the facts whether or notarises,question, upon
in court,defendant did not so act under thethe our State practical

constructive rules of to theor of our court 31stinterpretation prior
as to himof now from the ofAugust, 1860, benefitspreclude

this or has the defendant his aconduct waivedapplication; per-by
which he have at ansonal exercised earliermightprivilege properly

of this ease? thereWas not an Febru-practicallystage appearance
term, 1860, defendant,the the madewhen wasary by entry pursuant

a and ato former continuance and not theentered, wasagreement,
defendant for his own hisunderadvantage, agreement, defending

action, andhis and all the same advan-actually realizingexpecting
from the as that he could have derived hadtages procedure adopted,

he in court, and the theappeared open entry byprocured ordinary
clerk of an ?for himself or his It wouldappearance by attorney

that at this were,of their the inseem, stage partiesproceedings,
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difficulties; andfaith, because,to theiradjustgood endeavoring
the of an bene-under operation agreement, apparently mutually
both, the court had not exacted all such duties or formali-ficial to

as rules ofat the said term of the court theirties February practice
have or the had thewaivedplaintiffmight required, advantages,

he have on a fair constructionthat insisted ofuponmight legally
defendant,it become the atcourt, not, therefore,the rules of would

undertake to seek from thea later to advantage plaintiff’speriod,
The had excused the defendant fromor forbearance. plaintifflenity

In the absence thecounsel. of aforesaidemploying agreement,
there no in fact for the defendant, thebeing appearance plaintiff'

his ahave insisted on on default at the said Feb-might judgment as.
But,tei’m. under the of said the defendantpowerruary agreement,

in courtwas considered his action. thedefendingrightly Again,
for the thesubmission ofprovided something beyondagreement

action and all demands inother between the The-dispute parties.
inaction to remain court until the finalwas settlement of the

Here wasaward. the defendant that theexpected a'recognition by
action stand on the docket of this court as inwas to security, point
of time to the final settlement of the award. The ofup inability

an in case,the arbitrators to to award the beagree may properly
aconsidered as misfortune to both and should notequally parties,

turned of either. anbe to the constructionByadvantage equitable
thinkcourt,of the rules of we the be to doparties may required

each other,the same to as the hadarbitratorsjustice though agreed
their this if anto award. Under award had made,beenagreement,

either the court wouldto not haveunsatisfactory party, permitted
it to be unless restedavoided, it.objections againstlegal Certainly

the that the defendant was not innot, for reason court.
a can not consent a courtAlthough party by give jurisdiction

it had thelaw,when none when court hasyet jurisdiction of theby
matter and the and the defendant has somesubject person, privilege

him from the hewhich waive it ifjurisdiction, heexempts may
Bostwickv. 4Perkins, 47;chooses so to do. Geo. Overstreetv. Brown,

4 if the defendant had deemed aHence,McCord 82. it privilege
to transferred this case to a court at an term,have higher early by

hehis in not his be aspower, may presumed hav­negligence using
more as thehis of theagreementwaived especiallying privilege,

on the face of thatit,exhibits evidence the actionsatisfactoryparties
in here, securityshould remain court as for the who shouldparty

therefore,in Consent,the award. takesultimately prevail away
and to thedismiss,error. Motions to of thejurisdictionobjections

term,made at the first orshould be available incourt, objections
Hoit,that form will be taken to have been waived. Hanson v. 14

“3 44. An56;H. Elkins v. to- aSawyer,N. Hayw. agreement
defendant,an the him acontinuance is appearance by making party

defect in thethe and is a waiver of. service of therecord,to any
4 Pike aConway,v. 70. contin-process.” Rogers Movingoriginal

auance a of venue amounts to andor change general appearance,
a in the serviceas a waiver of defect of Shaffeyprocess.”operates

2 464. There be a restrictedv. Green appear-Tremble, (Iowa) may
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thetothe of objectingor forattorney, purposeanee the partyby
9. theH. If37 N.Boyntonthe court. v. Hayward,ofjurisdiction

inaction commencedofnot anjurisdictionhavecourt original
actionof thea referencetoif theit, parties mutually agreeyet

on accountthecourt, referred,and it is objectiona rule ofunder
634. It is the17 Vt. agreementis waived.therebyof jurisdiction

It isof the court.that consents to thethe jurisdictionof parties
It isintoreturned court.that the award should benot material
fromto accrueaid and advantagethethat parties expectedenough

as event­eventsaction to stand at allthe court. The wasit through
this wasus thatand thus it toaward,for the appearsual security

theenforced byas could have beenan reasonablysuch agreement
cases of concurrent2 N. H. 520. InAlton,v.court. Gilmanton

ade­itsfirstthe court possession, powerhavingjurisdiction, being
retain itsshouldadministration of justice,to the completequate

Effortsthat forum. bythe toand confine litigationjurisdiction,
re­should becourt,divert the to anothertoeither litigationparty

andan is the usual properand for thatstrained, injunctionpurpose
a casetoof the court not permitIt is theremedy. especially duty

hasan decision beencourt,another after adversefrom it toto pass
513;Mayor,first v. 25 Barb.of the resort. Conoverhad in the court

;v. Locke,Morrill 16 Ohio Wines;28 Vt. 470­ 373­Railroad,Bank v.
courts have concurrent2 Ch. 42. Where twoAbbott, juris­v. Md.

the mustfirst has ofthe one whichdiction, possession subject
anotherthe can forced intoand neither of bepartiesadjudicate,

the defendant has1 Curt. C. C. 178. IfMallet v. Dexter,court.
court,ofassented to the the Stateand jurisdictionproperlylegally

anddoes not come to his assistance,of the United Statesthe statute
suit.demand the transfer of thecan nothe

thein our should this ofrule, parttrue which view governThe
“343,in v. N. H. That whereGlynn,is laid down 37case, Warren

isexists, and the to its exercise oneact objectiona to onlypower
theand for the offor the benefit protection partyintended designed

must taken at the earliestsuch beobjection practicablecomplaining,
his become the factsafter the or counsel aware ofpartyopportunity,

held have been waivedits or it will be toon which validity depends,
it The theor to reason ofthe omission seasonably.neglect urgeby

seem to that it is to be as the orbe,would justlyrule regarded folly
aa of valid to aif,of objection proceed­misfortune party, knowing

avail himself of but stands audit,he to by participatesneglectsing,
he as is the natural from hisintends,unlesstherein, presumption

on that aaccount. Thusobjectionto waivesilence, anyaltogether
not summoned or notified of a suitwho has been duly againstparty

hisis and where understood to waivehim, exception,always every
in ofcontinuance,and suffer a or barif he pleadsappear general

theaction, in submits his case to the ofthe or judgmentany way
at the earliestwithout at oncecourt, oppor­makingjhis objection

9 26464;H. v. N. H.Whelan, Richmond,Smith v. N. Statetunity.”
the here the defendant has failed to242. Moreover plaintiff says

the of the statute his failure tohimself under byprivilegesbring
under the 12th section oftheoffer requisite security,seasonably
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tbe act aforesaid. These are cases stricti and it devolves onjuris,
the the his title thereto.to showparty remedy, clearlyseeking

itWhere is offered a of mustevidence to show want jurisdiction,
fact,be such as that it error toestablishes or will not beclearly

exclude v. 4it. Buell Seld. 55.Lockport,
We thethe substance of decision of of New-­Judgegive Spencer

York, in Redmond v. 12 153. wasRussell, Johns. The actiongiven
recover a of in the§500,to bill forassumpsit, exchange brought

State Court. The filed 23, 1814,declaration wasSupreme August
t .bail in 3­ On the 6th of thespecial pu­ September September,

defendant’s notice to the that heattorney attorneygave plaintiff’s
should this court to thehave cause removed into the circuitpetition
court of the aStates,United and served him with theof peti­copy

The was not filed in the of of theoffice the clerkpetitiontion.
court. court,At last termthe of the the motion was made for the
removal of the thecause, the court.topresentedpetition being
The motion was on the that the was notopposed ground petition

infiled the clerk’s office at the time of andbail,inputting special
that it was latetoo afterward to file his at nextthe term.petition

“This is not a case which of theSpencer in theJudge says, comity
;court is to exercisedbe if the is not entitled todefendant strictly

have his removed,cause are boundwe to maintain our jurisdiction.
The as claim here,has a to his case retained asplaintiff havestrong
the can have removedefendant to it. The whole turnsquestion
on this ?When did the defendant his Thepoint, enter appearance
manner of a defendant’s in severalthe courts of theappearing

variant;States is but whenever that act done which,isundoubtedly
to and rules of theaccording the courtspractice State respectively,

amounts to an in the court where the suit isentering appearance
andthen, at the time of such thebrought, entering appearance,

filed;for cause anthe removal of the must thepetition be entering
acts,and the are to andappearance be simultaneouspetitionfiling

this to elec­intended,was not the defendant to aputonly prompt
tion tribunal,of noticehis but to the ofgive opposite party early

thus,his there canintention. no todoubt,beBelieving according
the of this that the bail in thispractice court, cause,filing special
on the 3d of was the defendant’sSeptember, appearance.entering

am theI bound he has his a of causeto lost to removalsay, right
ofthen to file his the act Con­by topetitionneglecting according

and Justices,Yates concurred.Platt,gress.”
But in hisChief Justice opinion, dissentingThompson, giving

afrom of in the of the downcase,his brethren results laysmajority
which,the settles thethink,weprinciple appli-satisfactorily present

cation. lie the acts.must be othersays appearance accompanied by
He is andto file a and also oiler sufficientpetition, securitygood
for his cause in circuit and there andcourt,theentering appearing

bailbail, therein,if werespecialentering special originally requisite
of the These,of which the mustcourtsufficiency security judge.

the are all as simultaneousconsidered the statutesays byJudge,
acts, and in ofof course to be done court. The mere actopen filing

nota in clerk’s office couldthe avail It wouldpetition nothing.
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in the nor the becourt,the State would plaintiffstop proceedings
take notice of it.tobound

in 1 adverse266,are aware of the decision Martin &We Yerger,
toof But it usto the doctrine Thompson. appears JudgeJudge

with the of the statutecoincides meaningThompson’s reasoning
thebe simultaneous withand that the offered shoulditself, security

decideaud that it devolves the court toof the petition, uponfiling
in.authoritythe of the sureties. We have anothersufficiencyupon

2the same in v. MilesKirkpatrick Hopkins,of positionsupport
“ remove a cause a State court to the United StatesTo from277.

court, the of the defendant must offer1789,under act of Congress
of his transfer. Itat the time for the isthe security filing petition

acause,at a of the to make verbalnot enough, subsequent hearing
that the defendant has the Thedeclaration ready.”security rule

in 1 seems to be av. Baker, 75,laid down Greenl. sensibleOgden
“A for removal ofon the anone this point. petition praying

a to circuit court the Unitedaction from State court the States,of.
or verification of the factsmust be affidavit othersupported by

stated therein.”
authorities,andFrom the aforesaid reasons think ourselveswe

in the motion.justified presentrefusing

Shannon v. Dunn.

“be forvoluntary purposedeclared it to formed the ofThe articles of a association
estate, thereon,making improvementsof realaccumulating purchasea fund for the

therefrom, accumulating apurposeand and for the of fundremoving incumbrances
mentioned,not obtain advances as above whento be to its members who doreturned

“ share”;§500 and fixedperthe amount to thefunds of the association” should
“1200, for the accommodation ofof 400 were reservednumber of shares at which
““ loans than” could be obtained on the shareswishingmembers” obtain largerto

“of anThey payment byfor each memberby providedheld them.” thepreviously
fee,” monthly might daringfor each he hold$2and sum shareentrance also the of

association, specified neglectfines for each month’sthe of and forcontinuance the
monthly They providedalso thatupon any share. whenever thepayto the dues

“§500, com-put upsum should be toshould amount to thatfunds of the association
petition,” pur-should have it for theoffering highest premiumand the themember

bond, estate,&c., by mortgage of the realbuilding,of his securedpose upon giving
which,fines, and the interest under themonthlyof andfor the his duespayment

“ fee,” perofmonthly perat the rate six centredemption paidto bename of a was
shares, or a sub-and he must be becomebut tenannum. Bach member could have

him,by payoff and the duesevery $500sum of thus bidfor one share forscriber
redemption mortgagedof theprovisions for theThe articles also containedthereon.

“ directors”;byto the forby of an amount be determinedpremises paymentthe
“ members”; and foradvances to therequiredof funds forthe investment the not

all lia-payits funds should be sufficient toof the association whenevertermination
share”; in the debts -wereto be“unpurchasedon which case$500and eachbilities

shares,settled, no monthlyand furthermade holders of suchand such dividend to the
articles,Where, a member of the associa-agreeably topaid.to be thesedues were

$500, therefor,shares, sums of receivedupon bidding off ten suchowningtion ten
$2110, mortgagehis bond and topremiums, gaveandthe deduction of theafter

monthly,$2110on thehim to of the interestby the associationpaymentsecure the
shares, accordingfines to the articles:—his and hismonthly uponand the dues ten


