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ofactsterms, crueltyis indefective, generaltbe libel stating only
of theand the&c., 1, 1855,betweenby beating, January filing

sincelibel, and aat the same time continued separationstating
offor the acts1858; crueltyso that that6, appears,August aught
nohave and reasonbeen committed five or sixmay years ago, yet

afor the in for divorce.assigned delay applying
therefore,The libel bemust,

Dismissed.

Whipple.Whipple v.

In notice of the ofcases,J. divorce reasonableBellows, taking
as inis such is the rulesnoticedepositions required byordinarily

other and notice beencases, such not thehaving depositionsgiven,
in this case must be rejected.

Barker v. Remick.

suit, processthe a mustsheriff is the nominal or real to writs and otherpartyWhere
be is theby disqualified bydirected to and the the sheriff notserved coroner —but

parties.interested,mere fact that he is or is kin to one of theof
ordinarilyA in is of theplea speaks pleaded,time it and notabatement of the when

suit, allegation is party,of the and an that the sheriff acommencement therefore
record,not of he such the suit wasbeing party implythe does not that was when

brought, pleaand the is bad.

In the a in as follows :abatement,this case defendant filed plea
And and&c.,the said and defends, &c.,when,Bemick comes

of and that the same beaforesaid,the writprays mayjudgment
October,abated he the ofbecause, that on fourteenth daysays,
Carroll;1857, Bemick, the ofhe, the said was sheriff of county

that he the of from that timecontinued so to sheriff saidbe county
auntil and set forthtime after the defaults,long grievances,wrongs,

in the to havewrit,said are and alleged hap-plaintiff’s supposed
1861; that the said: to the fourth ofwit, untilpened January,day

theCharles named and described inParker,H. the sheriffdeputy
in theare set forthsaid defaultswhoseplaintiff’s writ, alleged

of thesaid as the cause actionplaintiff’s writ plaintiff's against
out of thesaid the saidBemick, was, at the time of plain-suing

and everthereof,the servicetiff’s said and at the time ofwrit,
Carroll;ofthesince and is of countyhas been now the sheriff

asParker,thehim,the to saidthat said writ is directedplaintiff’s
service;forhisthe sheriff of the of or to deputy,Carrollcounty

defendant onesaidthat the said was served bywrit uponplaintiff’s
at theThurston,E.E. and the saidThurston,Benjamin Benjamin

theforthe said Parkertime he ofmade said was aservice, deputy
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of Carroll, and as such thecounty saidappointedduly qualified by
Parker; that the said E. Thurston made the servicesaidBenjamin
of saidthe said writ the said virtueRemick ofplaintiff’s upon by
his said sheriff foras the ofappointment Carroll,a deputy county

theand that said the said sheriff of the ofParker, Carroll,county
is a in interest to this said thissuit saidparty plaintiff's against

isand held and anddefendant, bound to allanypay damages,
thewhich said recover the said Remickplaintiff' may against by

suit,virtue of this said and hethis is to whereforeready verify;
he the thewrit,of said that same beprays judgment may abated,
and for his costs.

theTo the filed aplea plaintiff demurrer, andforegoing general
demurrerthe court sustained the and renderedthereupon judgment

the further;that defendant answer to which of theruling court
the defendant excepted.

Bellows, The is Enoch Remick,J. writ the formeragainst
sheriff of for default ofCarroll the one of hiscounty, deputies,

Parker,Charles H. is thewho sheriff of thepresent county, and
theThurston,whose made service thedeputy, defendant.upon

The to the out in the inserviceobjection pointed plea abatement,
is the interest of the under whom thesheriff deputy, Thurston,
holds his The of our statuteappointment. provisiongeneral is,
that all writs and shall be directed to the sheriff ofprocesses any

in the shall incounty State or his have forcedeputy, any county,
and be and executed officer toobeyed whom beanyby they may

2.directed. This182,Rev. ch. sec. isStat., lim­general authority
“ited the which the coroner toby serve andprovision empowers

execute him,writs and directed to when the sheriff' isprocesses a
and in all where the sheriff' is acasesparty, interested, orparty

related to either he shall return talesmen and attend theparty,
179,Rev. ch. 3. Thejury.” Stat., then,sec. must turnquestion,

the thisconstruction of which is theupon limitationprovision, only
the sheriff’supon which the hasauthority, legislature thought

to make. far as theSo service ofproper respects theprocess,
of the sheriff' is taken he is apower away, when theonly party,

reference to interest and torelationship the ofapplying only return
talesmen, and attendance the This isupon jury. manifest from the
terms of the law of 1829 as3, 1830, which is fol­July (Ed. 541),“lows : ofThat shall the theit be and he isduty coroner, hereby

serve execute allto and writs andempowered directedprocesses
himunto when the is and thesheriff a coroner shall returnparty,

talesmen, iswhen the sheriff' a interested, or related to eitherparty
and in all causes the coronersuch shall attend theparty, jury.

And 1815,the law of 1791 is the andJune, same, there(Ed. 160),
is no reason into that the substantialsuppose provision any change
was contemplated.

What, is the true construction of thethen, whichprovision
the to writscoroner serve when the sheriff is a ?empowers party

a careful consideration of the entire inUpon itself,provision
connection thewith as see no reason forexisting,law before we
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used,termsof theand obvious meaningthe naturalfromdeparting
of that whichshortinterestis, therefore, that noand our opinion

Inhim.willsuit,the disqualifya tomakes the sheriff party
is madeatalesmen, different provisionto oftherespect returning

that duty;in performingin the same section to insure impartiality
a inter­isthe sheriff' partyit,do whenthe is tocoroner required

is aand this strong argumentested to eitheror related party;
insheriff'thetointention disqualifyof anthe existenceagainst

of interest or relation­the causeforwrits,ofto the servicerespect
thesuchHad been purposeahe not party.when isship, actually

itnotfor expressingcanof the no reason be perceivedlegislature,
inin the other regarddone provisionas it is sodistinctly, especially

of com­in the condition theto is there anytalesmen. Nor thing
thatown wouldto ourmon legislation,law this priorupon subject,

inwhilethe respectOn contrary,a different construction.suggest
in a limita­beenhas Englandto the there longreturn of process

like our asown,sheriff, substantiallythetion in the ofpower
M;450, Sheriff,4 Bac. Abr.;672,2 Pr. 720­from Tidd’sappears

as anthere open ques­it was1764,until about the regardedyet, year
servenot his own writ.ortion, sheriff' mightwhether the might

Smither, 415,Coke CharlesDane v.This cases ofis shown theby
1764,in the last of inwhich,506,and 1 Black.Canthon,Weston v.

this view accords also withAndit he could not.was determined
in 1699 it wasfor providedour own Provincial legislation;early
related to either of thea orthat be partywhen the sheriff shall

returned the coroner,and bythe shall beparties, impanneledjury
in cases thewrits wherewho to serveis also empoweredthereby

madeanother law wasthis,ofsheriff' is In theconcerned. place
to serve and executein was1718, empoweredthe coronerwhichby
sheriff',the and to returnhimwrits and directed to againstprocesses

1791;ofof the law leaving bymuch in thejurors, &c., language
favor to be servedthe sheriff’swrits in byclearvery implication,

sheriff in the execution ofthe pro­himself. the duties offact,In
asand entrustedministerial, very safelywere ascess, purelyregarded

andsheriff;as the to this,and honoran suchto officer of dignity
same asfact, that the qualificationstheattributedbeperhaps,may,

in or talesmen,as jurorsnot returningto were requiredimpartiality,
character.aless of ministerialwhich partook

cases, and of theirof earliertheNew-York, EnglishIn in view
that a sheriff servedecided mayit has beenown repeatedlyusage,

3487; Tuttle v.Fuller, 4 Johns. Hunt,Bennett v.his writ.own
202.3 Wend.Mann,v.436; PutnamCow.
under are sub­consideration,nowour statuteofThe provisions

Maine, and those have inandMassachusettsthose oflikestantially
thereceived constructionconsideration,carefulafterStates,both

360;3 Greenl.Bank,Adams v. Wiscassettwhich have adopted.we
cases, theIn of these4 405. bothCook, Pick.Bank v.Merchants

the was ain bank whicha stockholderwassheriff or his deputy
asinterested; but,he wastherefore, clearlysuit, and,to theparty

same ittime,at theheldservice was good;a thehe was not party,
stand onwouldaa of municipal corporationheld that memberwas

16xliii.VOL.
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different and would in fact be a inasmuch as suchground, party,
are fund;to and execu-corporations nosupposed possess corporate

tion be done the And isof a member. somay upon property
Brown 14New-Gloucester,v. Mass. 216. In accordance thiswith
latter case is the State v. 15 H. held thatWalpole, N. where it is26,

athe sheriff of can not make acounty service of process,legal
in inhabitant;either favor of or the hetown of which is anagainst

and there are some remarks in the the inof courtalthough opinion
case,that that countenance a broader to the termmight meaning

than are it,we to nothink,we there wasdisposed yet,party, give
to to settleexpress any opinion what waspurpose beyond required

the then before them.question
In the case of v. 9 153,Wood H. the settledCarpenter, N. point

not conflict at all reached;does with the views have and think,we we
in the at thethat remark close of the theopinion touching power
coroner,a the sheriff aof where was relatedinterested,.ororparty,

theto either distinction between the and theservice of writsparty,
of talesmen should be in mind.returning kept

that to a in writs,In sheriff the service heofdeciding disqualify
the suit,a to we do meanmust be not that he must neces-party

a thebe to record. It is iswe that heparty think,sarily enough,
real the one forthe whom the suit is as for exam-party, brought;
the real of aowner note, which is suedple, negotiable promissory

name an indorsee,the of is ain who nominal Somerely plaintiff.
defendant,he is the realwhen or one of or he is anthem, when

of the town which is the Ininhabitant defendant the record.upon
he is limitation,such cases within the of the and weclearly spirit
suchcan see no iuconvenience inpractical it to suchextending

interfereas should with that construction. theeases On contrary,
hold that theto should to all cases where thedisqualification apply

or his was interestedsheriff for or related to eitherdeputy party,
sobe inconvenient as to afford awould practically strong argument

such a Inconstruction. thewhether writdeterminingagainst,
directed to theshould be sheriff or the thecoroner, wouldplaintiff

ascertainto not who the butbe were whoonly wereobliged parties,
and whether the sheriff or his of kininterested, was to suchdeputy

interested;or and in cases, in thosepersons many especiallyparty
where the isstock thecorporations,of private constantly shifting,

would be attended aswith wedifficulty, even, mayinquiry great
to the denial of theclaim, In service of ordi-justice.well process,
duties of the sheriff ministerial,the are and forpurely anynarily

of his or of his the watchfulness of theneglectabuse power, duty,
and remedies.has When a discretionprovided amplelaw stringent

him,to as in the the is essen-talesmen,case of return of itis given
he should inthat be and such is the thattial impartial, provision

a inWhether similar should not be made someease. provision
cases, such as the realextent of executions estate involv-other upon

choice of deserve thethe the consid-officer,appraisers by maying
the as aeration of but the fair constructionis,law nowlegislature;

as think,we extend it so far.not,can
it is inthat the that the is aBut sheriffplea allegesurged, party
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itas tbeinterest, and demurrer admits whatever is well pleaded,
mind,inmust be taken that he is It must be bornesuch party.

the time is andthat of the when ithowever, pleaded,plea speaks
it does notand, therefore,not when the action commenced;was

a the suit wasthat the sheriff in interest whenappear was party
34 H. is true that theMcKean,commenced. Parker v. N. 375. It

the that the is for therecord discloses fact suit brought alleged
an inParker;default of said that interestthe but showsalthough

in the as him to asuit, think,him it does we show benot,yet party
as he declineit,to inasmuch it is clear that to takemayquite

him the defense, and leave the defendant to his on theupon remedy
orbond other contract of indemnity.

As it does not the record that the sheriff was aappear upon party
theto suit it thewhen was and writ directed forcommenced, service,

the demurrer is and the defendant must answer over.sustained,

Moody.Gilman v.

mortgages time,three at oneWhere are executed and recorded and the same it be-
comes a juryofmatter fact for the to determine which of the number is to have
priority, pieby showing delivery bythe of the one intended parties first to take
effect.

fixed, deeds,The circumstance that different in the condition of thetimes were for the
payment money, done,of thingor of to beperformancethe the was not competent
evidence jury priority.to submit to the determine the fact ofto

necessaryIt is that all the of the debt to be indemnifiedparticulars against,.not or the
done,thing to be should in It isspecified enoughbe the deed. that the debt be

certainty.described The that is inpartwith reasonable incorrect the description
may rejected,be enough identify thingwhen remains to the note or to be done, as
set forth in condition deed.the of the

Entry."Writ the issue.of ThePlea, general plaintiff made
atitle to the demanded under to himselfpremises, mortgage from

26,1856, recorded,dated andone November beenLamprey, having
27, 1856, at fifteenreceived for record November minutes past 7
“ saidwas,A. Its condition If the shall,o’clock m. Lamprey within

“Gilman all loss,” &c.,three saidindemnify toyears, against which
ahe reason of note tobemay subjected by signing Nathaniel

at the of saidinterest,Davis for with as$60, request hisLamprey,
&c.surety,”

The testified that he never noteplaintiff signed $60 withany
he one and; that but note with asLamprey Lamprey,signed surety

; hewas to Nathaniel Davis thathim,for and that couldpayable not
inthe date it was dated sometimeit,exact of but July, 1855,give

recollection; it,that he in asfact,to his signedaccording surety
the not onfor but he word was thethought “surety”Lamprey,


