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itas tbeinterest, and demurrer admits whatever is well pleaded,
mind,inmust be taken that he is It must be bornesuch party.

the time is andthat of the when ithowever, pleaded,plea speaks
it does notand, therefore,not when the action commenced;was

a the suit wasthat the sheriff in interest whenappear was party
34 H. is true that theMcKean,commenced. Parker v. N. 375. It

the that the is for therecord discloses fact suit brought alleged
an inParker;default of said that interestthe but showsalthough

in the as him to asuit, think,him it does we show benot,yet party
as he declineit,to inasmuch it is clear that to takemayquite

him the defense, and leave the defendant to his on theupon remedy
orbond other contract of indemnity.

As it does not the record that the sheriff was aappear upon party
theto suit it thewhen was and writ directed forcommenced, service,

the demurrer is and the defendant must answer over.sustained,

Moody.Gilman v.

mortgages time,three at oneWhere are executed and recorded and the same it be-
comes a juryofmatter fact for the to determine which of the number is to have
priority, pieby showing delivery bythe of the one intended parties first to take
effect.

fixed, deeds,The circumstance that different in the condition of thetimes were for the
payment money, done,of thingor of to beperformancethe the was not competent
evidence jury priority.to submit to the determine the fact ofto

necessaryIt is that all the of the debt to be indemnifiedparticulars against,.not or the
done,thing to be should in It isspecified enoughbe the deed. that the debt be

certainty.described The that is inpartwith reasonable incorrect the description
may rejected,be enough identify thingwhen remains to the note or to be done, as
set forth in condition deed.the of the

Entry."Writ the issue.of ThePlea, general plaintiff made
atitle to the demanded under to himselfpremises, mortgage from

26,1856, recorded,dated andone November beenLamprey, having
27, 1856, at fifteenreceived for record November minutes past 7
“ saidwas,A. Its condition If the shall,o’clock m. Lamprey within

“Gilman all loss,” &c.,three saidindemnify toyears, against which
ahe reason of note tobemay subjected by signing Nathaniel

at the of saidinterest,Davis for with as$60, request hisLamprey,
&c.surety,”

The testified that he never noteplaintiff signed $60 withany
he one and; that but note with asLamprey Lamprey,signed surety

; hewas to Nathaniel Davis thathim,for and that couldpayable not
inthe date it was dated sometimeit,exact of but July, 1855,give

recollection; it,that he in asfact,to his signedaccording surety
the not onfor but he word was thethought “surety”Lamprey,
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on; $71, demand, interest,that this note was for withnote payable
tell or not. It hadbut he could not whether beenannually pre-

admitted defendant that this note had beentheby $71viously
a fire.destroyed by

the evidence the defendant theTo foregoing objected, upon
“ note,there a substantial variance thethat was betweenground

of and thein the condition the notedescribed mortgage, proved.”
the and admitted the evidence,The court overruled andobjection

the defendant excepted.
introduced, without the cer-The defendant objection by plaintiff,

the he had aadmissions of that signed note,tain plaintiff $60
as for also thatDavis,Nathaniel andto surety Lamprey,payable

the was a andnote,under foundedhis claim mortgage upon $60
the was to himthe note which given indemnifythat mortgage

in the condition of the as evi-as describedwas mortgage,against
such a as was described inshow that note the condi-dence totending

was at the time of its execution.thetion of mortgage outstanding
othercourt,of the the instructionscase, amongthis branchUpon

thethem that at the time of execution of'if,to the jury, chargedgiven
a note for to$71,there wasthe outstanding payablemortgage,

interest, andwith theDavis, by bysigned Lamprey,Nathaniel
fact,in whether it on the note thatas his appearedsuretyplaintiff

not; the noteand if that was toor onlyhe surety payablewas
and theDavis, by Lamprey plaintiff,signed outstandingNathaniel

then would the note the was indem-time, that be plaintiff’at that
was, at the time ofthe but if there theby mortgage;nified against

a note for $60,the topayableof mortgage, outstanding,execution
Davis, interest, and theby Lamprey, bywith signedNathaniel

thefact,in it on note thathis whether appearedas suretyplaintiff
then the and not thenot, note, note,or would$71$60was suretyhe

the indemnified thewhich was mort-byone against plaintifffie the
instructions the defendant excepted. Lamprey,whichgage —to

was not called as a witness eitherAlton,at by party,was livingwho
dead. In the course of the thetrial,Davis wasand Nathaniel

a he testified was handed to himwhichpaperproduceddefendant
to thethe defendant’s counsel ask de-; and proposedLampreyby

“ note,theWhether, when he to you Lampreyfendant, presented
thewere note?”what originally uponto signaturesyoustated

orthis note it aspresented representedLamprey“’Whetheralso,
also,in the “Whetherdescribed plaintiff’s mortgage?’’notethe $60

he to Nathanielthat had the note DavispaidrepresentedLamprey
theeach whichof ob-questions plaintiffittaken up?”and —to

and did not allow thethecourt sustained objections,and thejected,
and defendant excepted. Thereupontheasked;betoquestions

readitself as It asevidence.offered the paperdefendantthe
follows:

“ 1855.Alton, 8,May
toandreceived, severally promise paywe jointlyvalue“Dor

with interestdemand,dollars onorder,orDavis, sixtyNathaniel
annually.”

off. The court sustainedtornfor wasusual place signatureThe
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de-and theit;the this and rejectedto paper,plaintiff’s objection
fendant excepted.

ofof theas equityThe defendant introduced his title purchaser
a deed from Lamprey,in the demanded underredemption premises,

1857, of the prem-dated and of two7, as assignee mortgagesJuly
each1856, recorded,andises, 26, havingeach dated November
minutes1856, at fifteen27, pastrecordbeen received for November

con-theto withseven o’clock A. M.: one from Hinckley,Lamprey
indemnifyoneshall,dition “If said withinthat, year,Lamprey

be“to which heloss,” &c., subjectedsaid all mayHinckley against
interest,$112, withSmith,reason of a note to John forby signing

&c.; the otherand hisat the of said as surety,”request Lamprey,
“others, that,condition Iffrom to Flanders and with theLamprey

the datesaid fromshall within twoindemnify, yearsLamprey
beloss,”said all “to whichhereof, &c., they maygrantees against

a note as sureties of saidreason ofsubjected by Lamprey,signing
at his27, 1854,dated for with interest$84.85, annually,November

Gilman,” &c.to Jeremiahrequest, payable
Question simulta-was made the three werewhether mortgages

andor if in its execution andneous, not, which was prior delivery;
The defendantthese some evidence was introduced.upon points

in thoseasked the court to instruct the that, ques-jury determining
andtions as to the of the in execution delivery,priority mortgages

consider the times fixed in the conditions of the respect-they might
ive as evidenceconditions,for the of theperformancemortgages

so,these of The court declined to do andupon questions priority.
instructed the timesthe that circumstance of such differentjury

so fixed was not evidence thebeing competent upon questions
either,whether and' if which executed andwaseither, mortgage

first;delivered to which the defendant excepted.
The areturned verdict for the which the defendantjury plaintiff,

moved to set aside.

Ira and M. for theJ. defendant.Perky, Moody,
incumbered,the no estate in land can be unless thestatute,By
“inserted in the states the sumcondition of toconveyance money

secured, or other to be The condition in thisbe performed.”thing
case does not state the sum intended to be secured. The sum stated

and the showed the sum of as intended$60,is evideirceparol $71
be which is a different andsecured, sum,to substantially larger

cent. the case amore than This is not ofby eighteen perlarger
false,The is anddefective substantiallydescription. description

adoes not to creditor or the informationgive purchaser required by
statute, intended that the record should in-the which partiesgive

terested information of the extent of the incumbrance. If evidence
can admitted to show an incumbrance than that stated inbe larger
the record eleven and the court cancent,dollarsby perby eighteen

limit; and a find afix no land incumbered sumpurchaser may by
than that stated in the to which the lawrecord,substantially larger

sends him record,for information. It must from the withappear
reasonable that the note was the note intendedcertainty, produced
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to be secured. But how could it be that a note forsupposed $71
bywas intended the description Stone,of a note for v.Webb$60.

24 N. H. 282.
The those in this State —do notcertainly afford au-anycases—

thority for the aposition that note than thatsubstantially larger
described in the can be shown evidence tomortgage by parol have
been intended to be secured.

1. To with a writtenincorporate contract an incongruous parol
condition is to firstcontrary Hoare 3v.principles. Graham, Camp.
57; 1 Pars. Cont. 7.

2. Parol evidence be admitted tomay show whichonly of two
is meant, when thethings isdescription to both.equally applicable

Althan’s 8Case, 155, a. evidenceParolRep. butmay notexplain
contradict written 2 Pars. Cont. If75. the oflanguage. meaning
the instrument, itself, is andby certain, extrinsicintelligible evi­
dence is admissible to its and itsidentify subjects or toobjects,

itsexplain recitals and its far,so and sopromises, as thisonly far,
can be done without contradiction of orany from theany departure

which ismeaning a fair and rationalgiven by of theinterpretation
words used. 2 Pars. Cont. It canactually 76. not be shown that
the word was inserted“sixty” mistake, and that theby parties

“intended to have written the words Miller v. Tro­seventy-one.”
vers, 8 244. Parol evidence is inadmissibleBing. to contradict or

a Runnels,writtenvary contract. Bullen v. 2 N. ;H. 255­ v.Barry
3Morse, 132;H. 533;N. 4Harris,v. N. H.George v.Hodgdon

Waldron, 9 67;H. 318;N. v. 10 H.Crosby Wyatt, N. Merrimack
CountyBank v. Brown, 320;12 H. Brock v. Steel,N. 12 82;N. H.
Low v. 21 H. 121. Evidence that aBlodgett, N. wasmortgage
made to a other transactionindemnify upon thanmortgagee any
that named in the is inadmissible.condition, v. Hobbs,Clark 11

H. 122.N. An in a deed can notexpression be con­unambiguous
tradicted evidence. v. 2by parol Proprietors Claremont Carlton,of

H. 369.N. Parol evidence can not be for whatsubstituted the law
torequires be in v. 22 H.Greely Quimby, N. 335. Allwriting.

of in andconveyances seal,land must be underwriting, attested,
&e.; and no in of lands shall be nordefeated,conveyance writing

estate it isany incumbered unless inserted inby any agreement,
the condition a thereof,of the and made pai’tconveyance, stating
the sum of to be or other to besecured, performed.money thing

Stat. 2. the to290, sec. Under statuteComp. personalrelating
it in that the conditionhas been held this State of themortgages,

;allneed not contain the of the note if abut,mortgage particulars
that,inbe thecontainedgeneral description mortgage, although

intended;there are the noteother it will beparticulars, primd facie
Stark, 109;Robertson v. 15 H. and evidence will not beN. parol

it,admitted unless it with reasonable cer­to further identify appear
Stone,v. 24 N. 282.to be the note intended. H. AndWebbtainty

“ is inthe reason stated in this last ease that there ouris, nothing
awhich differentstatute, relative to prescribespersonal mortgages,

rule as -to from thatof the debt secured bydescription required
common law.”
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have,These inhowever,decisions been the decisionoverruled by
“Hill v. 40 N. H. theGilman, 88: To out the intention ofcarry

we think that all of the material of theLegislature, requirements
statute must be with.”complied

and theAvert/, Woodman, for plaintiff.

ThisNesmith, J. case the fact that deed,thepresents mortgage
under which the claims to establish his title to the de-plaintiff
manded aspremises, well as the two other deeds of mortgage,
under which the defendant, as himself,claims toassignee, protect
were made and delivered on the same Lam-severally oneday, by

andprey, intended as to the for asindemnity mortgagees signing,
sureties, three different notes for said aspromissory Lamprey, prin-

; that thecipal also, three deeds were afterward at thepresented
office, in this at the sameregister’s and alltime, recordedcounty,

on the same and hour. There was the faceday ofuponnothing
the deeds, nor of inthem, to indicateupon 'any part withwriting,

the or intent of thecertainty purpose as to ofmortgagor priority
inright the mortgagees.

The herequestion is, whether the is entitled to theplaintiff pri­
of foundority the in his favor.right by arejury oftenMortgages

of togiven by way indemnity sureties, and, in such cases, it is held
if thethat, fails to theprincipal debt at andpay maturity, thereby

the to thesubjects of asurety it willliability suit, be such a breach
that the may to takemortgagee proceed forpossession, condition
broken; v. 12Loud, 449;Shaw Mass. it would seem hethough
can not have a or decree for a foreclosure until hejudgment has

the debt of thepaid principal. Shepard v. 6Shepard, ;Conn. 137­
599;Real 1Wash. Hill. Mort. 295. aProp. Where ismortgage

to a note,on agiven indemnify of thesurety executionproof and
is evidence ofprima title, withoutregistry the note,producingfacie

which is not to be in thepresumed of thepossession mortgagee.
The burthen of is theproof upon that denies the existenceparty of
such v. Mills,note. Davis 18 Pick. 394. The general is,principle
that recorded havemortgages duly to thepreference according

inorder which were made and executed. Athey second mortgagee
stands in the of theplace as to hismortgagor, ofright redeeming
the first inSo reference to furthermortgage. of themortgages
same So incumbrances are inproperty. off’ the order ofpaid prior­

of 1 Hill. Mort. 222­; 1 Wash. Reality right. estuQui537.Prop.
estin inpotior tempore,potior Thisjure.” rule has its modi­general

fications. The of nopriority registration ofgives precedence right
a of which theprior hadagainst mortgage, junior noticemortgagee

when he took his Jones,v. 8Rogers ;N. H. 264­mortgage. Copeland
v. 25 Me. 152. Therefore, farCopeland, so as the are con­parties
cerned, or those who have of the existence of aknowledge prior
deed, is not essential itstoregistration Brown v.validity. Manter,

468;22 N. H. 1Sullivan v. H.McKean, N. 373. Parol evidence,
intherefore, must, this instance, be resorted to to the defectssupply

of the sources of whichproof, either onordinary appear, generally,
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face of inter-deeds,the the or in of thewritten instructions parties
andested, are for Forwhen the deeds offered record. proof,given

must andwe to the witnesses of these deeds of inquirego mortgage,
whom,Towhat was said and done at the time of their delivery.

in towas the first made ?fact, The witnessesdelivery subscribing
ordid,the thedeeds be to know whatpresumedmay fairly parties

witness,intended to is ado. the competentLamprey, mortgagor,
and He havehave been called to could beenmay properlytestify.

of it his intention the several grant-whether was toinquired place
ees in a intended oror whether wasequali givenjure, preference

eitherto mortgagee.
theincumbrance,In the fact notice of aofestablishing prior

himself a Hoppin,is witness. v.WagonerVanmortgagee competent
4 Hals. 684.

Another in is,and material the case was the plaintiff’spoint
as a note asto him an for suretymortgage given indemnity signing

interest,for as and to Nathan-for payableLamprey, principal, $71
ad-a note isDavis, demand,iel on of note for Saidinstead $60.

conse-is,mitted to fire. whether therebe now consumed Andby
the described insuch a between notesubstantial variancequently,

as defeat thethe and the note tocondition of the deed proved,
ofdeed, an second section chap-becomes Theimportant question.

“ no inter 137 of the Statutes That conveyanceEevised prescribes,
of estate incumberedlands shall nordefeated,bewriting anyany

the con-unless is inserted in the condition ofitby any agreement,
sum to beand made the ofthereof, moneypartveyance, stating

or The to besecured, per-other to bething performed.” thing
indem-the deed was tohere,formed or the of ofobject mortgage,

tothe notethe loss in ofnify plaintiff consequence .signingagainst
as theDavis, forsurety Lamprey, mortgagor.

the instru-the of the toWe must whether intent partiesinquire
and as theenforced,can so far ascertained thatment not be thing

done withoutto be be violatingdesigned may fully perfected
the construction ofthe of lawprinciples governingacknowledged

of thea of notedeeds of this nature. Where thepart description
deed is incorrect andmentioned in the condition of the actually

and arethe the incorrectuntrue, court simply reject parts governed
inis familiar itsthe residue. This of constructionprincipleby

and to thethe names of in the instrumentto personsapplication
to be The descriptionof intended conveyed.description property

andnot in some one be inconsistentmayparticulars, partmay agree
if the to ascertain theanother; but be sufficientwith description
intended, rejected.or the inconsistent bepart mayproperty person

the of theforce toThe same with equal descriptionprinciples apply
orin the of the as to thedeed, persondebt condition property

thein It that all ofdeed. is notnamed the necessary particulars
in as the note intended tobe order to itit should identifyspecified,

far thatis that it so described itsecured. It sufficient bebe
note to beto the intendedreasonable becertaintywithappear

24 H. AStone,in N.v. 487. generalsecured the Webbmortgage.
of is sufficient. In Johnsthe noteaccordance in the description
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thethe ofin condition560,v. 12 the note describedChurch, Pick.
wason tidalThe notestated to be produced$236.wasmortgage

innote describedwith thefor in$256, other corresponding-respects
court,theheld sufficientthe the deed. This was bycondition of

thethe note was the same which plaintiffthe thatevidenceupon
theis one ofof the buthad The amouut noteassigned surety.

Look-note be identified.means of the maywhichparticulars by
his deed towasat the note that theing mortgagor intending by

coincidentfind here thean weprovide for,indemnity following
was thefacts, it therender that note'forprobable $71toconcurring

noteto 1. Theintended the bepartiesthing by provided against:
2. Itsecurity.as the holder of theDavis,was made topayable

thetowas and both thethesigned partiesplaintiff Lamprey,by
8. is notthe as It pre-the one as otherdeed, surety.principal,

of theat the time thewas,tended that there of makingoriginally
4. ofmade. anotherdeed, identitybut one note Perhaps point

if have rememberedcould have arrived the couldat,been plaintiff
Davis,or stated fact that the note was to Maythe original given$60

3, noteNovember, 1856,in and the1855, renewed that $71and
was thethen cent interest onmade twelveby perup charging

note in the meantime.original
However fact we think it was submittedbe,this might properly

to the the the in-whether note was the one intended byjury, $71
strument to inindemnified thebe byagainst, Lamprey, mortgagor,
the manner court.thebysuggested

deed,"Where the facts the face of thesufficiently appear upon
and there as to it isintended,is no latent note thenambiguity the
a of law. But whether there was more than one notequestion

athe and made wasDavis,tooriginally signed by parties, payable
fact,of and settled the The case ofquestion properly by jury.

20 H. the meritsBoody Davis, 146,v. N. to be decisiveappears upon
of this case. or offeredThe declarations ofsayings Lamprey, by
the tes-defendant, court,were the as hearsayproperly rejected by

It was for either to have called Lampreytimony. competent party
to the same facts. the thinkSo court —weprove properly rejected—
the the fact thatoffered the fromby defendant,testimony arising

inthe notes mentioned the several were made payablemortgages
therefore,at different thetimes, and evidencecompetent upon point

on thisof This could not considered the evidencepriority. be best
fur-testimony,and else than and indefinitepoint, nothing vague

no sáfe inference as to the true intent the There-of parties.nishing
thefore, such evidence Therefore,was rejected. uponproperly

there must becase,
theon verdict.Judgment


