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us. here ariseis not before The onquestionsand its sufficiency
theaside the and motion to amend makingthe motion to set plea, by

first,the the arethe Mills defendants. On court of opin-Salisbury
oaththe not under must be set aside. If thation that beingplea

amendment,remedied an the ease is one wheredefect should be by
the ofallowed to obviate effect thethe should be ifplea,plaintiff

the defendants have caused thehe evidence thatcan, nuisance,by
Mills is in effect the same The’or that the Salisbury corporation.

not seem to be to be made theamendment does factsproper upon
its effect tous;before be substitute newsince might defendants,

in additional ones.rather than to call

Maynard Fellows.v.

note, names,signedA isby partners with their individual sufficient totwo bind the
firm.

firm,ofThe substitution of a one with the name thesigned part-such note for after the
dissolved, debt,isnership necessarilydoes not make it an individual if there was no

intention itschange character.to
such,It is anecessary upon partnershipnot to declare note as unless its form is such as

necessaryto render it to aprevent variance.
material,a process may competent,In trustee it and is therefore for partiesbe the

note,ainquireto or not note is an individual or partnershipwhether the in order
to ascertain its if liens.priority, any, over other

shown,mayThe toparties negotiable paper alwaystrue relations of the be except
against acquired rightsthose have notice ondependingwho without their apparent
relations.

duty arepapersIt is the of counsel to see that no sentimproper jury.to the
The omission to a to isgive particular juryinstruction the not tocause set aside a ver-

dict, requested.chargeunless such was

This action was Lambertby Maynard John Cur-assumpsit against
tis and Nathan Hunkins, and Samuel Hunkinsprincipals, and

;trustees and toSamuel was recover theFellows, amountbrought of
a note, thepromissory signed individually by principal defendants,
and to thepayable plaintiff.

The contended inthat it was settlement of aplaintiff given claim
them as after their andpartners, dissolution,against was not

ato from debt to thedesigned change'it partnership separate debt
such,of the and there was evidence to;individuals tending shov?

facts, but the declaration was not them asagainst partners.
The trustees forto the the avails ofplaintiff' charge certainsought

wood, and other thebricks, property, conveyed by toprincipals
12, and hethem, 1857,October which toalleged thebelonged

as and he claimed that thevendors wasconveyance fraudu-partners,
hand,lent and void as to creditors. On the other the trustees-

thedenied existence of such but contendedany partnership, that
Hunkins was the sole of theNathan owner and that the-property,

in faith,sale was and valid; and introducedthey evidence-good
to these facts.provetending
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vendors,theestablish the fraudulent intent on of theTo the part
sale,the Hun-that,said Curtis testified before NathanJohn shortly

kins informed him that their creditors were forpressing payment,
hands,and save out of theirto cost must theirthey put property

;hands of trustees assur-and to it into the thefinally putproposed
of theCurtis it not interfere with their dispositionthat wbulding

; and these the wasas before that with viewsproperty conveyance
to and made without consideration.Curtis,agreed by any

thewas also to trustees’He permitted against exception,testify,
the toHunkins,that the said Nathan at time of the agreement

as theiraforesaid,make of the as said thatdisposition property
it,take his he ofcreditors could should disposeprivate property,

and to same his. It doneadvised the said Curtis do the with was
accordingly.

as theThe instructed the that this to con-court jury testimony
of the Nathan Hunkins andthe of saidveyance private property

declara-time,at or the same with theCurtis,John about together
stated,and said wereNathan,tions admissions of the above compe-

as to intent of thetent to be the theweighed upon question,
not;or butvendors, whether the vendees had thereofknowledge
the ven-thethat it was not to be considered whetherupon question,

in the to them.dees to fraudulent conveyancewere anyprivy purpose
to that the wasThere was evidence propertytending prove

in a due fromto the trustees of debtconveyed payment large
them, aaccount,Hunkins on his own with smaller‘sumNathan to

and whichfor which had assumed to pay,due them debts they
in thecontracted on account of the business which plaintiffwere

as awith said Nathan Hunkinsthat Curtis was interestedclaimed
that a conveyanceAnd the contendedthereuponpartner. plaintiffs

of thea debt of oneto privateof the partnership payproperty,
as anot valid to creditor.was partnershippartners,

case,of thatinstructed the for the thisThe court jury, purposes
theand indebt,aif the debt was partnership takingoriginally

inno to its character thatthere was change respect,note purpose
adeemed debt.still beit partnershipmight

a verdict for the the trusteesplaintiff,The returned chargingjury
them,in toanswer to$2,291.19, and,sum of questions putin the

that thethat the knewthat was a trusteesthere partnership;found
thatto the the convey-partnership;conveyed belongedproperty

offraudulent, and the trustees from availsreceived,thatance was
sold, $3,000.the property

and movedand instructions the trusteesrulings excepted,To these
and becauseset aside for these alsocauses,verdict bethe mightthat
the counsel forwithout the ofcounsel, knowledgethe plaintiff’s

writ, aretired,to the as with thehandedtrustees, jury, theythe
theto amend thedeclaration, against principalmotion by declaring

asdefendants partners.

for theFrench,Tuck plaintiff.$

forTL the defendant.Bell,C.
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isthis action is foundednote whichC. TheBell, uponJ.
names,their individualwithdefendants,the severally,bysigned

defendants,as the note of thejointand it is declared upon merely
settled intheto principlesreference any partnership. Bywithout

taken conclu­35 H. it must be416,v. N.Ela,the case of Benson
that the haveform of plaintiffsfrom thissively, declaring, made

as claimattachment, theiriiponelection to make their againsttheir
;as them as becausenot partnersthe individual againstsigners,’and
them ascould have declaredhad so chosen they againstif they

a creditors’securedand thus have partnership prioritypartners,
has been con­But thisindividual creditors. principle appliedover

creditorsas between partnership propertyclaimingclusively, only
think it shouldor on execution.attachment,an And.welevyby

down,laid as an to thefurther. It isnot be extended exception
in anare not thethat boundrule, by proceedingsstrangersgeneral

here betweenThere is no questionaction between others. attaching
does not this case.creditors, and the rule consequently govern

10 it was that if a creditor77, held,In v. N. H.Carpenter,Page
one of anda the note of theof partners, bringspartnership accepts

andalone,it him attaches thehis action partnershipupon against
asuch attachment to contesthe does not acquire rightbyproperty,

the firm,the claim of a of the from on accountpurchaser property
a creditor anheld,as court there of individualfraud, because,of the

to thecan attachmentnot acquire any right specificpartner by
entitles him to theof the firm. The attachment partner’sproperty

after a settlement of all the affairs theshare of the net ofbalance,
firm.

first,reasons;for twocase does not control theThis present,
some of theone,because it is not an action or butpartners,against

all; because there is hereand,is them nobrought secondly,against
as in The service of asuch attachment was there trusteequestion.

an debtor’screates attachment of the inprincipal propertyprocess
trustee,hands the it not inter-the of but is accompanied by any

and it reaches,ference with the of thepossession specific property,
funds,case anddue,in the of the balanceonly equitably justly

debt; and into the creditor’s the case ofapplicable attaching spe-
cific such as remains after all claims of theproperty only part prior

haveand others been satisfied.trustee
law,the rules of the common the of a noteBy general signature

two with their individual is sufficientnames, to bindby partners,
57,it is in Billsthe firm. Thus said on that awheneverChitty

or indorses a for himself and hedraws, billaccepts,person partner,
that he does so for himself and orshould expressalways partnei’,

45;or the name of the firm. on Billsnames,subscribe both Bailey
v. 1 5Mathews, 502; v. Wend.Galway Cleaveland,Camp. McGregore

The of could475. both be more effect­signatures partners hardly
than the of names oneual bothsignature by only.

Where the form the or the of are suchit,of mannernote, signing
as it into render order to conform the toallegationsnecessary,
the to refer to the firm or it is in someproof, necessarypartnership,

thereform to the note as a note. Butdescribe wherepartnership
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inis the form of thenothing instrument to render this necessary,
a note well be declared on in thepartnership may same form as any

note;other andjoint unless the of other creditorsrights partnership
should be it isinvolved, immaterial whether the note is of aone

or a note. Thepartnership, merely joint funds of both signers,
whether held in or and thepartnership not, individual property

both,of are liable to the If, then, thethe writpayment. require
officer to attach the estate of the in hands oftheprincipal debtors,
a trustee, the joint funds, held inwhether or not,partnership

be held thewill service. But if the funds areby of the debtors
claims,to other it thensubject becomes theto ascertainnecessary

nature and of the lienspriority charged.before the trustee can be
if the fundsSo of the are held an after attachmentpartnership by

of another creditor, and a defense is made on thatpartnership
it become material tomay if claim theground, the ofinquire,
is a debt which has aplaintiff partnership of claimpriority upon

or apartnership debt, in theproperty, which casemerely joint
trustee can be for the after the firm debt ischarged only residue,
satisfied. In the if,same manner, as in this claimscase, the trustee
the of anvirtue owner,from the itproperty by assignment may
become to whether the to beinquirenecessary property sought
held was the of one or all thetheproperty whetherpartners,

was consideration,on and or fraudulentassignment good fide,bond
for cause in fact in law;or as inany case,this if the assignment
was of in of an individual debt ofpartnership ¡property payment
one of the to the fraudulentpartners exclusion of the partnership
creditors; and thewhether claim of the such,creditor is what-really
ever its form, as entitles him to raise the of the ofquestion validity
the assignment.

is,theNow settled here thatprinciple the form of negotiable
is at most the primd evidence the true char­paper ofslightest facie

acter and of therelations whose it. Thenamesparties appear upon
actual as adebtor or drawer, maker,asmay appear principal, surety;

indorser; andor the members of a firm eitheracceptor, may appear
back, names,on the face or in their individual in the name ofor

the firm, mentioned;in of the and as them­any capacities between
selves it is immaterial in made,which. the is orIfwholly paper

in manner in the firm,course the business the it isof ofsigned any
Richardson v. 23 H. TheN. 122.partnership paper. Huggins,

is, therule that law that thegeneral undoubtedly, presumes parties
to a stand each innote toward other the relations inpromissory
which their but this is a mereappear; primd pre­signatures facie

and it is for the ofwhenever purposes justice,sumption, necessary,
Hanson,the shown to 42truth be be otherwise. Whitehousev.may

others,ofN. H. 9. If it would be to who haveproductive injustice
holders of the or who have otherbecome paper, acquired rights,

inthe relations of the parties,dependent upon apparent ignorance
testi­of the the can not befacts, presumption repelled bygeneral

can extended the reasonBut this not be beyondmony. exception
case, that the truthof it. In this to thejustice plaintiff requires

no is to holdadmitted;should and done to the trusteebe injustice
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into his possessionhe haswhich gothim for propertychargeable
a creditor ofhe to prove,as offeredis,if thewrongfully, plaintiff

debt.towas paya privateandthe the property assignedpartnership,
exü’insicshow,to bythe of thewas, therefore, plaintiffIt right

debt; and the instructionathat his debt wasevidence, partnership
debt wasif thecase,thisthat, origi-the ofto the for purposesjury,

was notherenote,the newand ina debt,partnership takingnally
stillit bein thatcharacter respect, mightto itspurpose change

a was coi’rect.debt,deemed partnership
thethatanswer to the exception,And this furnishes anview

was unnecessaryThe amendmentamendment was sent to the jury.
to thehaveimmaterial, prejudiciallyand and could not operated

to thisis a further answer pointinterests of the trustees. But there
the duties ofa view ofof case. It is on mistakenthe founded

sentaIt is that was improperlycounsel. not toenough papersay
hisIt isthe histo the adverse without knowledge.jury by party

leaveare to the before theyto ascertain what sent jury,duty papers
allowed,court;the and for a trial should be merelyno motion new

that theIt shouldbecause this has been appearduty neglected.
towerecounsel used due that nonecare, passedbut proper papers

to thewas sentthe and that the in jury byjury; questionpaper
theor artifice ofsome or some trickmistake, oppositethrough

handed to thethe wascouusel. Here it is said thatonly paper
the counsel.without the of trustees’jury knowledge

verdict, thatto the on theNo can be sustainedobjection ground
thethe burden was onthe did instruct the thatnotjudge jury

; that thatis,a several noteto show that the note was notplaintiff
as theit a to bewas thedebt.partnership presumptionAdmitting

ofit thecontend, note,counsel that the note was a several was duty
court to the uponthe counsel to call the attention of the point

theandinstructed,which he be requestthinks the tojury ought
; l’efuseand if the court thento bespecific charge improperlygiven

the verdict.to set asideinstruction,the it furnishes causegood
38 H.Eastern R. N.547; R.,Moore v. 11 H. v.Ross, N. Goodrich

396.
one of theEvidence admitted of a betweenwas conversation

of theconditionand the relative to the embarrassedother,partners
of theirand a transferfirm, costs,and their to of proposedexposure

to asas trustees. It was objectedto the now suedpi’operty persons
andnotevidence the weretrustees, present,because theyagainst

thirdofare affected the conversations personsnot to bethey by
thethe answer ofbacks; plaintiff’sbehind their but we think

intentionA fraudulentas iscounsel to this quite satisfactory..point
of thethe asmust as on the of grantees.be shown well grantorspart

and be shown by independentare facts, mayThey independent
thedeclaration oftheevidence. The of contemporaneousproof

and thus tointentions,their proveto showwas competentpartners
and assentedthe trustees knewcase. Proof thatone of thepoint

beand that equallythat thenintention,to was necessary, might
of thein the absencedeclarationsderived their acts andfrom

partners.
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“ To the fraud of theprove his conduct and declarationsgrantor,
thebefore be the best evidence ofconveyance, may his fraudulent

and if this is thepurpose; of it ofproved, on the partknowledge
the fraudulent bemay circumstancesgrantee proved tendingby any
to ashow theofknowledge of the thisWithoutdesign grantor.
latter evidence, the former would thebe ineffectual to defeatwholly

The concurrence of aconveyance. both,fraudulent in must-design
be in orderproved to defeat the v.conveyance.” Bridge Eggleston,
14 245;Mass. Hall,Foster v. 12 100;Pick. and the same princi-

are inples held 19Seavey Dearborn,v. N. H. 358.distinctly
on the verdict.Judgment

BaptistWiggin Society.v.

duty of tomaintaining partition publicThe fences does the of build-not extend owners
ings erected on toopen publiclands laid use.

Assumpsit Arthur theby Wiggin against Regular Baptist Society
and for and inStratham,in for labor materialspaid buildingmoney

fence the in aa between the lands of ofparties, pursuance report
the theof fence-viewers of town.

aThe defendants’ land was aboutlot,square containing twenty-
one side a on thefour bounded on andsquare rods, by highway,

other sides land the The defendants andof ownedby plaintiff'.
a thelot,their and lot for theoccupiedchurch onoccupied only

church. The has notto the use of a lotincidentordinary purposes
thefenced next the road since defendants havebeen on the side

sides,owned it. been a fence on the other whichThere has to
horses.hitched their The defendantsthe churchpersons attending

built,the wassurface -lotwhen the church and haveof thegraded
treesfilled Some ornamental had setholes. beenoccasionally up

it the none of themembers of but directionby society,upon by
or its committee.society

was a PersonsThe land toplaintiff’s adjoining nursery. going
lot,drove on to thethe sometimes their horses church andnursery

;hitched them andto the fence went acrossthe-plaintiff' frequently
in fence,the lot to and had a of bars the andfrom his nursery, pair

and trees the alot,on a few occasions upon verypacked unpacked
in the treesstraw,few times and which had beenboxesleaving

a at a time.the lot more thanupon forpacked, day
their notThe defendants that lot was under improve-objected

andthat had laid it in that were notment, common,they they
to a fence between them and thebound build or repair partition

.plaintiff
The case was tried the and takencourt, weremanyby exceptions
the are not theto of the fence-viewers, which reported,proceedings


