
EICHAEDS v. INSUEANCE CO.December, 1861.] 263

cease to unless it was that there were two differ-improve,” supposed
ent cases to made,be two to befor, instead ofprovided exceptions

“the one referred to in the first section the under im-words,by
“and he toprovement,” continuing improve.”

It seems to us that there are cases a manwhere con-many may
tinue is,to use,to turn to accountimprove occupy, profitable—that
his heland —where can derive no afrom fence. Suchadvantage
are the cases of wharves, and the like, com-ship-yards, mill-yards,
mons, fields,and common thewhere, owner com-though should be

to contribute to the common he canpelled. fence, derive no benefit
afrom fence hispartition to which be addedagainst neighbor; may

the not incase,uncommon of the where landsmany parts country,
are, commonby consent, cultivated without either commonfences,
or partition.

The case of seems to us to fall withinpublic this class.buildings
school-houses,Meeting-houses, town-houses, court-houses were here-

tofore often on commons, besideplaced open the andhighways,
are so at thismany It contributes in noday. to theirdegree utility

or convenience to inclose the land on which stand withthey fences,
while isit most thatconvenient it should be laid ingenerally com-
mon or laid that it accommodate theopen, horses andmay carriages
of who visit them. It notpeople would be reasonable to burden
the owners of such with theproperty ofexpense fencesmaintaining

for the ofbenefit others.exclusively

New-Hampshire Company.v.Richards Insurance

An agent or trustee holdswho claims of persons,different to each of he is underwhom
the obligations,same is bound to apply any money he generally,which receives

debtor,without an appropriation by the upon proclaimsthose rata.
He is bound care,to the diligencesame to procure payment of claims in his as he is of

his own.
funds,Directors and managers of insolvent are of as forcorporations trustees the well

the rata,creditors as for the corporation, proand applyare bound to them and can
not use them to exonerate injurythemselves to the of other creditors.

Equity.In The Richards & in theirplaintiffs, Greenough, allege
bill inthat, wereApril, 1856, insured thethey by New-Hampshire
Mutual Eire Insurance of which the other defendantsCompany,
were the directors and in trade,their stock to theagents, upon
amount of In December, the insured Was1856,$1800. property

fire, oftotally which due notice was to the com-destroyed by given
; and on the 22d ofpany October, 1857, allowed,was voteby$1500

of the directors, loss;in satisfaction andof their on the same day
the directors voted an cent on allassessment of fifteen pre-per
mium notes on the 1856,15th of to theirunexpired December, pay
loss; and wasit voted that the on orassessment should be paid
before December and that the treasurer the members1,1857, notify

mail.by
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That the a of thedirectors have to collect great partneglected
assessment, the have collected havetheywhile sum ap-theylarge

the of for which wereto debtsplied wholly they person-payment
liable, means whereof the areally They prayplaintiffs unpaid.by

that the decreed out of their owndefendant directors be tomay pay
funds said as an assessment madeor such thereof$1500, part duly
and collected and for other relief.'would have produced,

The thatdefendants, answer,their other denyby things,among
have or or haveconductedthey misappliedunlawfully negligently,

enforce,of have to bythe of the orany money company, neglected
all assessment.means, allegethe collection of the Theyproper

all out-that made coverthe assessment of fifteen cent was toper
andand for interestlosses and of theliabilitiesstanding company,

loss ofthe$5500,about of whichtoexpenses, plaintiffs’amounting
whichcollected,that about has beenwas $1100part only;$1500

accruedwas losses and liabilities of the whichon companypaid
werethe for some of which the directorsloss,before plaintiffs’

and on noas notes of theliable, sureties onindividually company,
other debts.

and decided thefact byseveral of consideredAmong questions
aentitled toit the that Averecourt, was claimed theyby plaintiffs

whichassessment,theof the raisedmoneyproportionate part by
theofwas to the of other debtsthe directors paymentapplied by

and which,werefor whichcorporation, individually responsible,they
it the loss.Avas of earlier date thanconceded, were plaintiffs’

theH. F. and forFrench, Bartlett, plaintiffs.G. G.

the defendants.and A. F. forStevens,T.Christie, Sawyer,G.

to a proare entitledC. It is claimed that theBell, J. plaintiffs
assessment, which was appliedof the raised theshare byrata money

thethaton theof other debts exclusively, groundtheto payment
the individual membersas well oftrustees,weredirectors having

Theof the itself. appli-the as companycompany,claims against
were ofthe claims thusdenied,rule paidthe is becauseofcability

to betherefore,and,of the oughtearlier date than those plaintiffs,
first paid.

in thethis on thisState, subject,infind the ruleWe recognized
“ shouldThe rule35 N. H. 434. general clearlyv.Colby Copp,case of

and hereceives moneyan or trusteewhenbe, agent generally,that
he is under theto each of whomdifferentclaims of persons,holds

the dis-tothe ratablyhe should moneyapplysame obligations,
be in noand wouldclaims; Avaythisall the obligationofcharge

OAvn,his heallif the debts werethat,circumstancetheaffected by
either ofthe toto moneythe undoubted right applyhavewould

ofhas claimsand trustee whoat his election.them, Every agent
others,and andhimselfas formustown, agentbe regardedhis

in hisall claimscare to theandhis equallyto diligencebound give
him, withouttoalltoand, moneys paidhands, consequently, apply

in hisall claimsto the ofthe debtor,an paymentbyappropriation
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of incare, whether his own or to theirothers, just proportion
amounts.”

This seems to ns to this case. Theprinciple justly applicable
funds,defendants such and boundtrustees,were to theagents apply

raised the assessment for the thegeneral ofby purpose discharging
debts and liabilities- of the insurance theto ofcompany, payment
all such debts and in thejust to amount ofratably, proportion
those claims.

were,The debts due in their all of class;one is,thatorigin,
debts the of losses And,upon adjustmentaccruing upon policies.

cases,the rule of in such it does seemwithin not to us thatequity
cansound distinction be established in favor the claim-any of other
assumed theants, on the defendantsby that these claimsground

of date the Theare earlier than assessment was laidplaintiffs’.
debts,for the of all the date;without referenceequally payment to

and unable the debtwe are to tbat contracted isperceive yesterday
as due in law and asnot much that acontracted earlier.equity year

does it seem to us that the factNeither that the directors had
become for theresponsible debts which have beenpersonally paid,

forgroundfurnishes those debts. aany The rule ispreferring just
one, that an is bound to the sameagent to obtainapply diligence

of debts in his care he ;that does topayment recover his andown
seems tosound that the ofpolicy require managers corporations

heldshould be to this rule, that, when thestrictly corporations
or insolvent,become embarrassed the directors not themay apply

toassets exonerate themselves and theleave other creditors with-
out remedy.

ants,this we are of thatUpon theprinciple opinion arecomplain
aentitled to decree for their ratable theof col-proportion money
thelected assessment ofupon theOctober, 1857, defendants,against

thewere directors ofwho company.

Cityv. ofPalmer Portsmouth.

attending injury by Highwaythe an a defect in a are fullycircumstances shown■When
evidence, question plaintiff’s part ordinarilyof care on forin the the is one of fact

ifjury; proof slight, yet,the and the of such care be circumstances arealthough
them,by maybe weighed byto and conclusions drawn be affected the creditwhich

witnesses, stated,because,to not be on a thegiven the the verdict set aside casewill
mightcourt reach a different result.

cityfireman in he has no relation it as to hispreventA of the which lives such to
statute, bymaintaining special damagesan action under the to occasionedrecover

highway city.defects in a in such
isspecial damage by highway,is sustained reason of in a the townobstructions"Where

liable, case,unless,not under the circumstances of it to have theought repairedthe
Andhappened,defect before the and to so.opportunityaccident had reasonable do

causes,is no andproduced bythere distinction between the case of a defect natural
man,bya defect ofproduced agencythe either or his fault.with without


