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Towle v. Hatch.

service,of mesne or final processwrits are committed to the sheriff for thebyWhen
out,attorney who sues them a promise' by attorney paysuch to the fees ordi-will

narily repelledbe unless by proof;the it isbut theotherwise when writsimplied,
him,byare so althoughnot delivered he may have indorsed them.

Assumpsit, to recover, alia,inter sums for service of writssundry
and other the asprocesses by theplaintiff deputy sheriffj against

andefendant, andattorney counsellor at law.
For the of thepurpose of in thequestions lawsettling arising

before the andauditor, for no otherhearing thepurpose, parties
the case:uponagreed following

servedThe writsplaintiff of mesne made and indorsedprocess
defendant,the the in saidplaintiffs State.;writs theby living out of

writs, in which theother lived in theplaintiffs State, made theby
and indorsed with the name of such theplaintiff plaintiff's by
as theirdefendant and otherattorney; defendant,writs made theby

indorsed theand by plaintiffs therein. Some of said writs were
to thedelivered theplaintiff defendant as forby theattorney plain-

therein; and otherstiffs the said themselves. Theby plaintiffs
levied sundry executions issuedplaintiff recoveredupon judgments

invarious inpersons actions thewhich defendant was theirby ' Some of said executions wereattorney. to thedelivered plaintiff
the defendant as for the inby attorney whose favorparties they

andissued, others thewere by themselves. Theparties plaintiff
theseon facts toclaimed hold the defendant theliable for service of

andall said writs executions; while the defendant that hecontended
not liable.was

II. forBell,G. the plaintiff.
An is forliable the feesattorney for service of all processes by

him made or issued, unless before the service he notifies the officer
hethat is to look to another for itThis, isparty believed,payment.

inis accordance with the common and of theusage understanding
And, we noapprehend, different rule orprofession. reason applies

of theto various states of factsany mentioned in the case. The
cases in New-York andfollowing Massachusetts, therecognize

of and intimateliability no distinctions in theattorneys, application
rule:of the Adams v. 252;5Hopkins, Johns. Ousterhout Day,v.

114;9 Johns. v. 3 Cush.Dickinson,Tarbell 345.

Hatch,A. R. for the defendant.
1. An who sues out aattorney delivers it anwrit, to entersofficer,

court,in is&c.,it an of the and hismerely agent plaintiffj agency
disclosed andis theapparent at of theupon papers every stage

In the absence ofproceeding. on hisany express agreement part,
to thehis officerliability is to be measured the oflawby ordinary

Story’s 255-260; 568;2agency. Agency Owenv. Cas.Gooch, Esp.
Rundlett,v.Brown 15 N. 360;H. How 4 82,v. Greenl.Codman,

note. reasonNo exists for an to the responsi­attorneysubjecting
of the feesbility officer’s service.paying delivered forupon process
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He it,has no such interest in as secures hissuit,the or control over
as Davies,in the v.case of Farmership-masters.reimbursements

1 T. R. 108; Dorion,v. H. v.104-106;9 N. BicknellHildreth,White
16 Pick. The all times to the direction478-490. officer is at subject
of the as to the of the fees andplaintiff, service andprocess;

of the officer increase to an unlimited extent with­expenses may
out the or the v. 5consent of Wiresknowledge attorney. Briggs,
Vt. 101, Pettibone,to v. 1seems be in Seedirectly point. Sargent
Aik. 355; U. 4Dig. 332, 183; Whitfield, 149;S. v. McCordBenson

S.U. 184Dig. 332,
defendant,2. As to writs, &c., the thisofficer,delivered notto by

hut the in theby no ever existedplaintiff, actions,several agency
on the thepart of there is noand forattorney, pretense holding
him liable. The fact that an indorses a writ for aattorney party

out of the State him theliving does make liable to officer. Thenot
of an indorser is and limited statute.liability created by Comp.

Stat., ch. secs. 18193, 19; 1797, 87;and Laws Provincial Laws
107; Woodwardv. 39 H. 6Peabody, 189; Miner v. H.Smith,N. N.
219; Wires v. 5 Vt. 101.Briggs,

3. The decisions in andNew-York Massachusetts are founded
“the ruleupon States,in as at law,those common that theexisting

sheriff has no left him whether to thediscretionary power perform
service or not, but is bound executeto deliveredevery legal process
to him, before he fees.”can demand Adams 5Hopkins,his v. Johns.
254; 1;Laws of Mass. Rev.1783, ch. sec. Stat. of Mass. ch.44, 1836,
14, sec. 68; 1860, ch. 17, 65; Case,Gen. Stat. of sec. Hescott’sMass.
1 Salk. 2330; 814;Str.Barker,v. Boswellv. 4Hapman Dingley,
Mass. 413. in is different,But this State the law and the sheriff is
not bound to his fees are tendered toserve unless him. Theprocess

Massachusetts,reason of the rule in does notNew-York and exist
here. 10; 148;9 andStat., 1797,ch. Lawssecs. LawsComp. 189,
1830, 528, 5;sec. 4 N. H. 149. It isTuttle,v. deniedWaldron that
there exists in this or asState such theusageany understanding
plaintiff pretends.

Bellows, Por a it to have been theJ. time appears usagelong
in this sheriffs their fees in the serviceState, for to of writscharge
of mesne final to the of theand executionprocess personsattorneys
for whom case thewere sued in writs were committedout, tothey
them for said And this seems to haveservice beenby attorneys.
the Eastman 1Bank,of the court in v. N. H.Coösunderstanding
23, where the not alonethe waswas, whetherquestion attorney

to theliable, the anotherwrit was delivered sheriffbyalthough
with to the bank. thedirections to his fees Such being prac­charge

atice, the delivers to the sheriff writ with awhenever attorney
the that heor to inferred fromrequest, delivery,beexpressed

the thethe a on ofit, partshould execute law will imply promise
to thenotice con­fees,to the unless it beattorney repelled bypay

thethe of andthe is butIt is true thattrary. agent party,attorney
and thedisclosed,asthe must in yetbe regardedagency general

either an- express promise,himself bybindagent may personally,
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hethe whichor from or course ofby implication usage, dealing,
atakes no measures to as in the case of a master ofrepel; ship

of the or a cases,out home factor resident abroad. In theseport,
ofknown,the not and out the reach theofprincipal being parties,

matter of the is theas convenience credit of the bypersonal agent
of business and acourse understood to be therefore promisepledged,
is it has in anto So been held thatimplied. whenpay England,

client, heanother to hisdo business forattorney employs attorney
fees, that heis for his unless he noticeresponsiblepersonally gives

client;to the ofmust look and this is theonly put upon ground
from suchwhich be v. Whit­Scraceusage, promise may implied.

B. C. If, therefore,2 &. 11. the in be tothis Statetington, usage
stated,the sheriffs’ fees to the thethe in case thencharge attorney

to them of service,writs for will evidencebedelivery primd facie
a to the afees. That such is now and haspayof promise long

been, the there no doubt;is reason to so well estab­usage,time and
as to rise theit,is to ofgivelished practice attorneysamong charg­

clients at oncetheir with the sheriff’s withoutfees,and clerk’sing
until have been that matterthey asactuallywaiting paid, assuming

said fees arecourse, to them in Inof account. New-Yorkcharged
is well settled v.decisions,law as in Adamsrepeated Hop­the by

253; v. 9 114;5 Osterhoutkins, Johns. Johns. Trustees Water­Day, of
3 Ch. 510. In isCowen,town v. the last the decisionPaige case,

the of a uniformdistinctly upon from whichground practiceput
is an and so in Adams v. courttheimplied assumpsit;there Hopkins

the of thethat togeneral practice looking repels everysay attorney,
creditof to the casegiven client. The of Judsonbeingpresumption

408,1 Kernan theGray, questions decisions,soundness of thesev.
extendrefuses to the of as in conflictthem,and principle being

andprinciples, elsewhere. Thelegal unsupportedwith prin­legal
which thesewith decisions are conflict, is,to be in thesupposedciple

of therule common law that where one assettled contractsperson
anotherof and the fact known,of thethe is madeagent agency

isalone bound. But the question here, is,the whetherprincipal only
does contract as or on his ownattorney If,the account.agent, by

in that as in thebusiness, case of theparticularthe master ofusage
a factor resident heor is toabroad, understood hisship,a pledge

then he iscredit, bound as much as if hispersonallyown agency
at all. Indeed, be,disclosednot the there canquestiononly is,was

andexists;such are,we theusage ablenotwithstandingwhether
inSeldon,of Judson v.Judge Gray, to adhere todisposed theopinion

the earlier cases. In accordanceof with our views, are Tar­doctrine
3 346;Cush. Maddox v. 4Dickinson, Oranch, Harr.v. & McH.343.bell

the cases cited and inrelied on Judson v. isGray, theAmong
v. 3 114,of Robbins Mees. & which decidedW. thatBridge, thecase

not liable for thewas fees of a hewitness whom hadattorney sub­
In the course of the Lord thatopinion Abinger thesays,pcenaed.
known theis as of themerelyattorney agent attorney prin­—the“for andhim;and that he does notacting rendercipal, himself

unless it isfor for those whichany hething, chargesliable himself
to and for which he makes apay If,is bound charge. therefore,
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he a stationer aemploys to do for which he makes charge,thingany
he is as heliable, court;is for the of the forfees the officers of
these are transactions, for thewhichready-money person engaged
in the liable;business of the court is for it can not-be presumed
that the client would credit,authorize him to his when nopledge
credit is It is his feesknown the marshal does not receivegiven.

thefrom thebut, on from the who isparty, contrary, attorney, daily
there, and who is bound to and not his client. Butpracticing pay,

it is different a ;with witness he has theno course of withdealing
is inattorney.” views,these it clear thethat,Upon quite opinion

of Lord the is liable forAbinger, attorney money chargespersonally
fees,and client;on account his he orthat,of and whether is liable
is determinednot, and of Inthe course dealing.by usage general

Maybury v. 9 Ad. &Mansfield, 754,E. it was held that the attorney
wrasnot liable for the fees of hesheriff)the committed toalthough
him the writ for the aservice, failed to establish cus­proof having

Intom. Preston v. Preston, held,1 it was that202,Doug. (Mich.)
an was not liable for fees to the clerk of the courtattorney without
an or some inexpress course of betweenpromise, practice dealing
them from which a and;be inferred to the samepromise might

iseffect 5Wires v. Vt. 101.Briggs,
a careful ofUpon examination these seecases, however, we
to shake Massachusetts;innothing decisions New-York andthe.

and our is, that is theconclusion, therefore, the defendant liable for
fees on such writs and him,executions as were committed asby

to theattorney, service,for unless the isplaintiff implied assumpsit
rebutted; inthat,but such as wereto delivered therespect by par-
ties or otherwise and not hethe is not liable for thedefendant,by

hefees, indorsed the writs.although

State v. Peirce.

Statutes,indictment, 1, 113,complaintA or under ofchaptersection the Revised
rude, indecent, conduct,prohibiting offensedisorderly merelyor describes thewhich

act, defective,in oflanguage identifythe the is because com-it does not the acts
•of, or forthplained set the elements of offense.the

of theah a theThis was from of courtappeal judgment police
andPortsmouth. The in the first secondofcity complaint alleged

streetcounts,that “in a certaindefendant, at, &c.,the on, &c., public
street, ofPortsmouth,in said of called w7ascity Congress guilty

statute,” &c.conduct,indecent and rude to the form of thecontrary
at, &c.,on, &c.,third it that the defendant,In the count was charged

therude to“was of conduct.” The defendant moved quashguilty
therein.no offense was describedsufficientlybecausecomplaint

A. B. for theHatch, respondent.
thatThe defendant that the not containinsists doescomplaint


