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Plumes v. Prescott.

aUpon plaintiff,sale of all tlie and timber on a certain lot of land of tlie tbe vendeewood
off,to have it all the timeday purchaseruntil a certain to take it the cut within

limited, lot, defendants,part lying upon havingbut left a the which the afterward
—land,entered upon the hauled off:

trees,In takingan breaking entering plaintiff’s awayaction for and the close and his
held,it question.was that he not include in his the indamagescould wood

It was that should be renderedtbeagreed by parties judgment
for the wasfor dollars and costs. Itplaintiff' eighteen damages,
further sum andthat the additional of one hundred fiftyagreed
dollars if the courtshould be recovered theby plaintiff^damages,
should be of the he is the same theentitled to recover onopinion

statement of to for the offacts,following only purposeagreed
the of law:questionraising

8, theAugust 1856, and Samuel Prescott entered into aplaintiff
written a of which as follows:wasagreement, copy

£< 8, 1856.Epping, Aug.
Samuel Prescott of Plumer, Jr.,Samuel all of the woodbought

and timber that is on a lot of land in said thenow east ofEpping,
meadow, north,bounded land and east land of David Bart-by by
lett, and south land of Dearborn, for the sum of threeby Eliphalet

dollars;hundred and the said Samuel Prescott is to have from the
above date until the first of hundred andday September eighteen

to take it in.”offfifty-seven
The was and is the owner of said lot of landplaintiff mentioned

in the and in the writ. A of the wood and all theagreement part
timber on said lot was cut and hauled 1,1857.off before September
The wood mentioned in the writ of the value of one hundred and

dollars, was cut and on various of said lot beforefifty piled up parts
1857; hauled1, 1,but was off OctoberSeptember between 1857,

and writ,the date of the andPrescott,Samuel John II. Pres-by
cott, under him. If the court be theshould of thatacting opinion
the is entitled to recover the value of said lastplaintiff mentioned
wood, then the is into recover as one hundredplaintiff' all,damages,
and dollars.sixty-eight

andWood, for the 9 &Mink, defendant, cited B. C. and Nelson573,
385;v. 6Nelson, v. 4 Met. 583; andGray Carpenter, Cud­Claflin

worth 41 402.v. N. H.Scott,

theBell, Dresser,for cited 271;Kemble v. 1 Met.plaintiff, Pease
Gibson, 81;v. 6 Greenl. 6v. N.Putney Day, 430;H. Howard v.

13 122;Me. 4 Met. 41 H.Lincoln, 543; N. 16.

Bellows, J. The incontract, us,the case before was for the sale
of all the andwood timber on a certain lot of land of the plaintiff*

awith to take it off until the first of 1857.right day September,
time,The wood and timber all cut and all the tim-was before that

andber of the hauled a inoff;woodpart part upleaving piled
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various places theupon 1,which was hauled off after Octoberlot,
1857, theby defendants.

The question is, whether in an action of fortrespass breaking
and this tract of land after is enti-entering 1,October the plaintiff
tled to include in his the thus hauledthe value of wooddamages
off. that the sale such trees as were cutwas limited toAssuming

the timeduring seem to the of Peasewould be doctrinespecified, (as
v. 6Gibson, 430;Greenl. 81; in v. 6 H.Putney Day, N.recognized
and, also, of Kemble v. 1 ReedDresser, 271;Met. and v. Merrifield,
10 Met. still it not nodoes follow that the vendee155) acquires

in such theproperty trees as he had cut the ofbefore expiration
time limited, he after.them to remain until Untilalthough permitted
cut in arethey be as of the soil whichmay part theyregarded
rooted; and 550;so it is decided in v. 1 DenioArmstrong,Green
and Olmstead 522;v. H. thatNiles, held,11 N. and it well bemight
no interest remained into the vendee in the or the trees whichland,
are parcel of init, Otherwise,after the time limited the contract.
we should in thebe that the interest the vendeedriven to hold of
land was not the was extendedcontract, butby beyondgoverned
it a in the trees asan thatindefinitely, by assumption property
chattels, and in the vendee,not of the soil,as was vestedparcel
and at the same time him the use of the land for their sup-giving
port. When, however, vendee,these trees are cut thebylawfully
within the time cease to ofcontract,limited the be parcelby they
the vendee;land andand of thebecome the personal property
unless it can that he has forfeited his titlebe considered waived or
to the time,timber remove it within the it musttoby neglecting
stand for can see the of otherwe upon footing any personalaught

and withoutwhich,of the his fault orproperty vendee, by neglect,
vendor,fault of land the latter. It isthe is the ofany veryupon

clear, land,we severed from the itthink, that beenhaving lawfully
has become and at before theany expira-personal property, period

least,tion of the in the vendee aslimited at the title is vestedtime,
as other If this be the it is difficult to seefully ease,chattels.any

how the it. It is true,title can lost the to removebe by neglect
that in as a saleGibson,Pease v. the contract was regarded upon
condition that trees cut and carried within the twothe were away

their sufferedbut the reasons toyears; chiefly apply beingassigned
to remain the and notland, it,onlystanding upon incumbering

and inbut from it the means of So Putneysupport.taking growth
as a sale of such timber ascited,v. before it is ofDay, spoken

obvious,be the But it is that intaken within twomight years.
neither the court directed to distinc-case was the attention of any
tion from the land after thebetween the of the treessevering

them,and title to sev-of the license the whenexpiration lawfully
ered 1Dresser,the time limited. In Kemble v. Met. it271,during
was held no title the cut,that to wood but not removed theduring
time in the here the anvendee;vested but sale was withfixed,

“that the should be off and removedcondition woodexpress got
6Nelson,within and not In Nelsontwo afterward.” v. Grayyears,

inthe claimed wood under a sale like the one now385, plaintiff
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whentheand and was upon groundit had been cutquestion; lying
decidedandit; it wasthe land,the of the burntdefendant, owner

to the plaintiff,that the defendant for its valuewas answerable
“ towas bewhich itthe withinbecause it did not that timeappear

it wasburnt, nor thattaken the land had before it wasfrom expired
that time.”withinto taken off'be forfeited to the defendant if not

andthe there,saleThis a distinction betweenevidently recognizes
seen, washavewhich,in as weDresser,the case of v.Kemble

removed withinthe should becondition that woodexpressly upon
thefavor ofis intwo And of thetheyears. opiniontendency

cut duringthe to the woodconclusion we have titlereached —that
remove itthe totime was or forfeitedfixed, not lost by neglecting

within the two years.
full valuethe theThe vendee in tocase,this having paid plaintiff

hasit,of in athe and hiswood, expended money cuttinghaving
it;removetohisclaim,strong equitable neglectnotwithstanding

careful consider-and it is a the court to find,satisfaction to upon
theation, plaintiffthat neither or thatauthority requiresprinciple

be of hold,allowed to hold the it. Wewood and the priceboth
theinclude the value ofthen, that the is not entitled toplaintiff’
leftwood in the his beenalthough,amount of damages; having
hethere his and fault of theown without the plaintiff,by neglect,

it thenot able to an to remove after expira-bemight justify entry
tion of the at a andnot, least,two without previous requestyears;
an 1in and Dane’s168,offer of amends as Harr. P.N.suggested

ch. 1 could atAbr., 2, arts. to 5. Whether such beentry justified
all, now;need not be but are satisfied that the title tosettled we
the in Therefore,wood still remained the vendee. in accordance
with the of must limitedthe the becase, recoveryagreed plaintiff'
to bethe and for that mustthereeighteen dollars,

theplaintiff.Judgment for

v.Brown Brown.

guare having brought byAn of beentrespass fregit, plaintiffsaction clausum these
defendant, upon aagainst parties subsequently agreed dividingthe tbe line between

demands;them, held,all their executed releases of alldisputes,settled and mutual
by of the inparol promise pay trespass,that a the defendant to the costs action of

releases, binding, notwithstandingconsideration of the and thesettlement bewould
release.

a suitThis was to recover the costs of for tres-assumpsit alleged
the land in the in ofpass upon dispute, by plaintiffs rightbrought

the wife said Jeremiah.Eliza, against
count;The declaration the an accountcontained usual money

annexed after theto the writ. The evidence tended to thatprove
action of had the defendant wentcommenced,beenoriginal trespass


