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v.Treadwell Brown.

^ va**c^ ai’en as against partnership, may acquireddebtor who is a member of a be
by interest in ofattaching summoningall his the eifects the firm and the part­other

concerned,trustees;ners as such may preserved by partiesand lien be thenotice to
and designedsuch other give notorietyacts to to the as the theattachment nature of

admit, removed,property will although possession can not the propertybe taken and
to the partners.exclusion of the other

lien acquired, account,Such is not asupport byso as to bill for anagainst the firm
merely thesummoning partnersother as trustees.

aThis is bill in a creditor of C. one ofBrown,Jamesequity, by
the the adefendants, members of aagainst partnership, alleging

suit law inat this saidprevious James,theby plaintiff against
which the Edmund, trustee; thewas summoned as thatpartner,
said James suit,was defaulted in that and the therebythat plaintiff

creditor; also,became his that the assets of thisalleging,judgment
firm were more than to all the and thatdebts,sufficient pay praying
an account be taken share of in thedebtor, James,and the themay

be tosurplus, ascertained and the of theapplied payment plaintiff’s
claim.

The answer denied orthe existence of asany alleged,surplus
;that the had lien attachment or otherwiseplaintiff acquired any by

and the bebill and and the cause came on toupon answer proofs,
heard.

J. W. for theTowle, plaintiff.

Goodall,for the defendants.

Bellows, J. It be as settled inmay regarded New-Hampshire,.
that the aofgoods can not be in a suitattachedpartnership against

members,of itsone and v.removed from its Gibsonpossession.
Stearns, 7 H. 352; 238;N. Morrison v. H. v.8Blodgett, PageN.
Carpenter, 77;10 H. v.93;N. H. HillNewman v. 21 N.Bean,

31 292.N. H. But that no lienWiggin, it has not been held what­
canever be attachment; the it seems toonacquired by contrary,

thebe of learned made.opinion that such attachment bemayjudges
cited,Morrison made,In v. the isabove by-­Blodgett, suggestion

such an inParker, of attachment aidedJudge by proceedings equity;
12and this is v. Sayward,cited and in Dowsuggestion approved

H. 14 held,N. 271. In Dow v. N. H. isSayward, 1, it distinctly
C. the in theParker, J., that interest of each partner­by partner

ofbe taken and sold execution,onship, may incapablealthough
this case theactual seizure and'reduction Ininto possession. prop­

in a line drawn inwas of and this directlywaserty stages, point
and held that theis, The courttherefore,question, authority.

was execution,not from seizure and sale on becauseproperty exempt
was such a nature that not intoit of it could be reduced possession;

andlikened,it in this toand was of redemptionrespect, equities
that is that liableheld,interests of character. And it beingother

this accordsattachment;and it is also to andto sale,levy subject
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that1; provideswith sec. whichStatutes, 184,the Revised ch.
asand heldattachedtaken in beexecution,whatever may be may

security.
orseized and a moietya boThat the of mightpartnershipgoods

share of an individualexecution, partner,sold for the debtupon
theredate;awas familiar at althoughmatter of an earlypractice

thebywas some as to of interestconflict the character the acquired
individualof tíieat sale. But that the interestsuchpurchaser

in somehis debtseffects,in the was liable forpartner company
inand it isSeems to beenform, clearlynever have questioned;

make all thethe of tolaw, is,accordance with the whichpolicy
hisdebtor’s estate to the of debts.subject payment

and sell theThe to theformer was seizepractice specific property
State, thatinit settled thisshare;debtor’s but now beenhaving

of suchthe can theother not be excluded frompartners possession
itand it from the use for whichthat can not divertedbeproperty,

was the in shall such attachmentheld; whatarises, wayquestion
or interest of the individual part­be made effectual? As thelevy

thener is abut share of the afterremaining adjustingsurplus
accountclaims that until anclear,the it isupon partnership, quite
debtor’sis taken and of theascertained,that no applicationsurplus

aaidtherefore, the ofinterest can be made his anddebt,to private
; andcourt aid isof is cases suchInequity necessary. many given

them is the case where a obtainedcreditor, having judgmentamong
law, seekshis atdebtor, remedyhis and exhaustedagainst having

assets,a tothem,of and the of the paymentdiscovery application
89 N. H.debt; Goodall,of his The v.as in State IronBay Company

execution,223. a orcreditor, attachment,So when judgment,by
execution,has aestablished lien tospecific upon property subject

and to or other obstructionseeks remove a fraudulent conveyance
v.311;sale;a as 11 H.Evans, Dodgeto or in v. N.Tappanlevy
inH. So425; Anderson,8 H. 26 N. 506.Griswold, N. Stone v.

ininterest thecase of all histhe one ofassignment by partner
its aid toa doubtless lendcourt of wouldpartnership, equity

it make no dif­account;an andthe other to wouldbring partner
absolute, ofference such was orwhether byway pledgeassignment

us,the case before hasIf, then,to secure a debt. the inplaintiff,
will,a lien hethe property, uponacquired specific upon partnership

hebe the aid seeks.stated,the entitled toprinciple
conceded,As a that to consti­it bemayproposition,general

a there must be antute valid attachment of personal property,
isseizure,actual its it not thator But necessaryequivalent.

officer or of them.article,the should touch anyactually every
and he dois sufficient if be within hisIt they pow’erbrought

en­them;attach as bysome act of his tosignificant purpose
that attaches all thea house or and hestore, declaringtering

them;to orfurniture or and then inventorygoods, proceeding
inand the or his servantthem key, placinglocking up taking

66;v. 2 N. H. v.Colley,them. Odiorne Huntingtonofcharge
holds thatcase, Woodbury,J.,2 N. 317. the latterH. InBlaisdell,

suchbe effectedthe attachment of by taking possessiongoods may
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as is therequired on sale of them. these heldWith views it has been
that the law inwhich the or theremoval ofrequiresgeneral goods,
visible does not to in theirchange,,of possessiou, which,apply things
nature, are immovable; all the na­but done to notice thatgivebeing
ture of the case admit,will the be as toattachment will valid even
subsequent creditors. And the same toisattaching principle applied
the sale of cred­personal that to validbeproperty, namely, against

suchitors, of shall be had as the of thenaturechange possession
will admit, aproperty, sale,with view to to the thatnotorietygive

others not be misled. And the salethis ismay toprinciple applied
of a sea;at ;on board a in aship boom; andgoods ship logs pi’op­

aat distance, and the like.erty In these cases due shoulddiligence
be toused actual or such 'as the nature the caseofget possession,
will admit. in aSo the ease of it is held Townattachments, that
House, erected the land of the to theupon town, but belonging

asdebtor, was in its sopersonal nature far immovableproperty,
as not to come within the rule a removal. Ashman v.requiring

“8Williams, Pick. 402. In that Wilde, J.,case says, Generally
attachments of are not validpersonal subsequentproperty against

orpurchasers, creditors, unless the officer takesattaching possesion
of the attached.” So in Merrill v. 8Sawyer, 897,Pick. itproperty
was held that to the barn an and that heofficer,going by declaring
attached the in it, and a notice to that effect theposting -uponhay
barn door, was a valid attachment. in 14White,HemmenwaySo v.
Pick. 408, C. heldShaw, J., that the nature of the andpossession

officercustody which an is to the andwill naturekeep, upondepend
of the asposition rafts, lumber,of masses ofproperty, ships, piles

orstone, and more he thatand held thelighter portable goods;
attachment of hewn instone, removed,not thebut placedthough
care of the creditor whose of or 60business was within 50place

wasrods, even as a creditorgood, against subsequent attaching
notice.without

a then,To constitute valid there beattachment of shouldgoods,
such a seizure them officer,of and to the control of thesubjection
as the nature of the will admit. And once madeproperty having
a valid attachment, to the lien thus aspreserve acquired, against

creditors without the officermust retainnotice,subsequent attaching
assuch the nature of the is of. Andpossessiou capableproperty

this to theso,would be even if his not abandon attachmentpurpose
was amanifested the of third for theby receipt person goods;taking
as is in 10 H. and9, Walker,v. N. v.implied Whitney Farwell, Young
12 H. in502; his of theN. or servant charge goods,by placing

Edmunds,but in 16them,who and as Sanderson v.went off left
Pick. 144.. it that such mustBut no means follows possessiouby
be himself.retained lien as the debtor Ifto thepreserve against
left deliver itwith him after the on his toattachment engagement up
on indemand, Jackson,as Baldwin v.accommodation,whether for his
12 Mass. or to save495,Mass. and Train 12131, expense,v. Willington,

ait not disso­is that it be asclear, we wouldthink, regardedquite
asit,lution of the as the debtor. Nor wouldattachment regards

allowedwhere thecreditors, receiptorregards attachingsubsequent
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such, debtor;to back into the hands theproperty ofgo provided
such had the attach­creditor notice ofsubsequent priorattaching
ment, and that it the caseswas still This is settled bysubsisting.
of v. 10Whitney Walker,N. H. and v. 13 H.Farwell, 9, N.Young
502; in 527,which Fales,the of v. 5 N. H.doctrine Dunkleegeneral
is considered and 40v.See, also,qualified. Carpenter Cummings,
N. H. 158.

A valid lien, then, attachment,been theonce byhaving acquired
it is not lost as the thethe mere fact thatdebtor,respects by goods
have been convenience,suffered to his hands his orback into forgo

convenience,the mutual of himself and the Theofficer. question
then, is, can such a lien be the attachment of theacquired by
debtor’s ininterest the as the debtor himself?partnership, against

in and theFormerly, elsewhere, the effects ofEngland, partnership
could be andseized, execution;sold on thebut whether purchaser
would hold them theto claims of thesubject paramount partner-

or not,-wasship settled;not hasthe beenclearly although tendency
in the direction of that the wouldholding purchaser acquire only
the interest;debtor’s and that is his share the afterof surplus, liqui-

the claims. But it was helddating partnership thatvery generally
the corpus of the effects seized and soldbe onpartnership might
execution and delivered to the there has beenpurchaser; although
of late some inclination in courts of to restrain such saleequity
until the interest of the ascertaineddebtor could be bypartner

an account.taking
In where thejurisdictions to attach mesneuponright property

isprocess unknown, as is the case andin most of theEngland,
ofStates this Union, the seizure and sale execution would beupon

attended with little so far asinconvenience,comparatively respects
the exclusion of the other inasmuch as it wouldpartners; ordinarily
be of short andduration, it the interest con-would be for of all
cerned to avoid all interference the duewithunnecessary progress
of business. And this consideration of the mischiefs that would
be to arise from the oflikely attachment the effectspartnei’ship

such one of the is aupon process, against partners, strong argument
the to do all;it at and in favor of what mustagainst power be

as the now established ofregarded law this State. The question,
then, returns, how can such a lien be as will entitle aacquired
creditor of one ? theto relief in In to realpartner equity respect

of theestate there would seem to be no andpartnership difficulty;
the same be said as to andmay unthrashed,machinery, hay, grain
various other articles where statute an beattachment mayby pre-

aserved in theof the and return town-by leaving copy process
clerk’s office. And in attached we areto otherrespect property,
inclined to and andcited,the doctrine of the casesadopt recognize
to hold, 'with a itsthem, that valid lien be attach-acquired bymay
ment, the from theother are not excluded pos-although partners

attachment,session. shall anWhat be done to constitute such
in themust, as other the nature and situation ofcases, upondepend

the natureattached. It will if all is done thatbe sufficientproperty
of the inease will in theaccordance withadmit, requirements
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all debtor’sof theAn attachment should be returnedother cases.
and describedto invoicedin the which beinterest property, ought

(Ela meas­and such32 H.as in cases v. N.Shepard,other 277);
as theto the attachmentures to taken tobe notorietyought give
This,admit, notice to thecircumstances partners.will including

theofon accountother as trusteeswith the partnerssummoning
think,wewould,in effects,the theinterest of debtor partnership

theentitlethat wouldestablish a lien the debtor’s interestupon
inconvenience mightin It is true thatcreditor to relief equity.

of bythe reachingarise in instances from impossibilitymany
wasAnd sametheall effects of theattachment the partnership.

under the otherfelt, systeminfelt,and is still other jurisdictions,
allowedwasin and itand the effects specie; yetof removingtaking
Adams,v.case ofdone, in considered Welshto be as seen the well

devised orhasIndeed, suggested,3 125. no mode beenDenio yet
in v.as intimated Hill Wiggin,seriousthat is free from objections,

tosuchthe law to292; property31 the of subjectN. H. but policy
there isandclear andthe of debts is unquestionable;payment

as toso justifya characterin the of gravenothing objections urged
ownourdecisions oftheus in or overruling previousdisregarding

courts.
in theinterestthe debtor’sIt is now settled thatdistinctly only

thereached; propertycan be that the ofcorpus partnershipsurplus
from the possession,excludedcan not be taken and the other partner

21 N.Bean,v.sold; as in Newmanand the interest of the debtor
14Sayward,in Dow v.it is decided as93;H. and at the same time

and soldbe seizedthat each1,N. H. the interest of maypartner
maythat whateverstatuteitexecution; and is provided byupon

Thereasand heldexecution, security.be taken in attachedmaybe
estab­ofto makethen, applicationis left for the courts butnothing

andarise,as theyof attachmentlished to the easeslegal principles
a lien has beeninstance,not,determine in thewhether or particular

of thetheIn formdebtor. sometheacquired against interest
liable tosold, it'is.and consequentlydebtor takenpartner maybe

theoftheremoved from possessionattachment. As it can not be
immovable,naturein itsbe treated asother it wellpartners, may

ofthe considerationdesefveAnd it wellas in the cases cited. may
attach­sucha for preservingthe whether provisionLegislature,

in realas case ofoffice,in the town-clerk’saments, copyby leaving
As theuseful.not belike,and mightor theestate, hay, grain,

an attachmentcases wherebehowever, therelaw now stands, may
made,be effectuallymightof the whole the propertyof partnership

In other easesmachinery.mills andofas when it consisted wholly
beand the sameencounter; maytodifficultiesthere would be many

materialisBut it extremelycanbesaid of mode that suggested.any
massthe ofaccess to largehave reasonablethat creditors should

in these partner­now investedisdebtors whichof their'property
ofcareful applicationandathat; properand we think byships

sucha little judicious legislation,aided byperhaps,legal principles,
atotherof the partnersand thesecured, justcan be rightsaccess

the same time protected.
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theofbethat arise will the powertheAmong questions may
inattached,soother to of propertypartners dispose any specific

con-it bethe course of the business. Shouldregular partnership
subordinatewereceded the attachmentthat the acquired byrights

and that, consequently,to the theof partnership,purposeslegitimate
effectsof thethe use or of anyother portionpartners disposemight
followfirm; no meansfor the the it would byofproper purposes
avail;of nothat the attachment would hethe acquired hyrights

assets, a ofthe court equityfor in case of toany attempt misapply
creditor,suchtowould interfere or otherwise protectby injunction
and thatreach;toand to enable him to reach all that he is entitled

his share thedebtor’s ofis, surplus.
thecase,in thisinto the includingUpon looking proceedings

find thatthereof,and the return wewrit in the suit at laworiginal
themade,attachment was to be summoningno except byattempted

a lientaken,views we havetrustee; and,other as thepartner upon
thisthe foundation for applica-has not been so as toahquiréu lay

debtor, James,thetion. Nor has there been a judgment against
there-law exhausted. ¥e arewhich the at has beenupon remedy

can not be sus-fore of the that the as it now standsbillopinion
must dismissed.and unless a different case can be betained, made,

Robinson v. Gilman.

The formerly testi-forgottencircumstance that a has the facts to he hadwitness which
cause,fied in testimony competent.the not render of his formerdoes evidence

question,one testified he was a trial of the sameWhore that witness on a former
commissioner; he thenparties,between the same before a that the facts to which

recollection, of thegavetestified fresh in his and that the account he thenwere
true, hetransaction but that ho did certain matters to whichwas not recollectnow

then testified:—
Held, evidence, commissioner, byverified thebythat notes of his former thetaken

theyoath of the that of the with substantiallatter contained the evidence witness
matters,accuracy, prove rejected.offered to such properlywhen were

Assumpsit madenotesto recover the amount of two promissory
by controversythe notes no ivasdefendant’s intestate. As to these
made.

A defendant claimed that onefiled,set-off was in thewhich
inGilman,Rollins to said twoJohn indebted N. promissorywas

in months$127, sixnotes, one dated for1, 1846,January payable
$126.40, on1847,and the dated fordate, 30,from other April

demand, Robinson, on the firstand that L.interest,with said J.
Gilman,and said N.1854, and to withofday July, promised agreed

notes, in case said Gilmanand thatthen the holder owner of these
him,and said Rob-not a suit on said summonnotes,would bring

inson, said notes to saidRollins,a said heas trustee of would pay
he, theaforesaid,in saidand also that considerationGilman,N.
thea sum amountto said Gilman, equal-towould N.Robinson, pay


