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Among the questions that may arise will be the power of the
other partners to dispose of auy specific property so attached, in
the regular course of the partnership business. Should it be con-
ceded that the rights acquired by the attachment were subordinate
to the legitimate purposes of the partnership, and that, consequently,
the other partners might use or dispose of any portion of the effects
for the proper purposes of the firm; it would by no means follow
that the rights acquired by the attachment would be of no avail;
for in case of any attempt to misapply the assets, a court of equity
would interfere by injunction or otherwise to protect such creditor,
and to enable him to reach all that he is entitled to reach; and that
is, his debtor’s share of the surplus. :

Upon looking into the proceedings in this case, including the
original writ in the suit at law and the return thereof, we find that
no attachment was attempted to be made, except by summoning the
other partner as trus%e; and, upon the views we have taken, a lien
has not been atquired so as to lay the foundation for this applica-
tion. Nor has there been a judgment against the debtor, James,
upon which the remedy at law has been exhausted. We are there-
fore of the opinion that the bill as it now stands can not be sus-
tained, and unless a different case can be made, must be dismissed.

Ropvsoxy 2. Girman.

The circumstiance that a witness has forgotten the facts to which he had formerly testi-
fied in the cause, does not render evidence of his former testimony competent.

‘Where one testified that he was a witness on a former frial of the same question,
between the same parties, before a commissioner; that the facts to which he then
testified were fresh in his recollection, and that the account he then gave of the
transaction was true, but that he did not now recollect certain matters to which he
then testified :—

Held, that notes of his former evidence, taken by the commissioner, verified by the

oath of the latter that they contained the evidence of the witness with substantial

accuracy, when offered to prove such matters, were properly rejected.

AssumpsiT to recover the amount of two promissory notes made
by the defendant’s intestate. As to these notes no controversy was
made.

A set-off was filed, in which the defendant claimed that omne
John Rollins was indebted to said N. Gilman, in two promissory
notes, one dated January 1, 1846, for $127, payable in six months
from date, and the other dated April 80, 1847, for $126.40, on
demand, with interest, and that said J. L. Robinson, on the first
day of July, 1854, promised and agreed to and with said N. Gilman,
then the holder and owner of these notes, that in case said Gilman
would not bring a suit on said notes, and summon him, said Rob-
inson, as a trustee of said Rollins, he would pay said notes to said
N. Gilman, and also that in consideration aforesaid, he, the said
Robinson, would pay to said N. Gilman, a sum equal-to the amount
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of said notes and interest, and in consideration aforesaid, that he
would procure said notes to be settled and paid to said Gilman;
and said Gilman did not bring such suit, nor summon said Robin-
son as trustee, whereby said Robinson became liable to perform his
promises aforesaid, &e.

To prove the agreement of Robinson, alleged in the set-off, the
defendants introduced the promissory notes therein described, the
execution of which was admitted.

A. Wood, Esq., testified that J. Rollins was in business and
failed in the summer of 1854; that said Rollins claimed that a
large sum was due him from said Robinson, which was coutested
and denied by said Robinson; but three suits were brought by
creditors of said Rollins against him for large sums, in which said
Robinson was summoned as his trustee; that said N. Gilman
called upon said Wood to commence a suit against said Rollins,
and Robinson, as his trustee, upon the notes of Rollins aforesaid,
and that he wrote a letter to Robinson upon the subject; that Rob-
inson called upon him, and they had a conversation upon the
subject, and Robinson did not desire to have a-suit commenced ; he
said he would see Gilman about it, but he can not say what he said
he would do if no suit was commenced. No suit was commenced,
he has no doubt, by Gilman’s direction.

. Mr. Wood testified that he was a witness before J udge Sullivan,
'who was the commissioner to allow the claims of the creditors
against the estate of said Robinson, which was administered as an
insolvent estate, in support of the same claim of Gilman against
Robinson’s estate, which is here in controversy, which was then
_presented - to said commissioner. The hearing before the commis-
‘sioner was in the last of the winter or,in the spring of 1855. And
the witness stated that the facts to which he then testified were
fresh in his recollection, and the account he then gave was a true
account of the transaction.

Certain notes of the evidence given by Mr. Wood on that occa-
sion, taken by Mr. Sullivan, were then produced, and it was
admitted that Mr. Sullivan would testify that these notes contain
the evidence then given by Mr. Wood, with substantial accuracy.

Mr. Wood stated that he had seen these notes; that he has now
no recollection that Robinson said lie would pay; he said he would
see Gilman about it; he has no recollection that Robinson said he
would pay, or settle Gilman’s claim in any event. He stated that
he could not say that Mr. Sullivan’s notes are correct minutes.
Some portions of it are correct, but the examination was longer
than the minutes. So far as his recollection went, he believed the
minutes to be substantially correct.

Mr. Sullivan’s notes were then offered, in connection with the
testimony of Mr. Wood and Mr. Sullivan, and admitted, subject to
the plaintiff’s exception. They were, in effect, that Mr. Wood said the
notes were left with him to commenece a trustee action upon, against
Robinson ; that he notified Robinson, who said he would see Capt.
Gilman, and that it should be fixed up if he would not commence
an action.
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The jury having found a verdict for the plaintiff, allowing the
defendants’ set-off, the plaintiff moved that the same might be set
aside, and a new trial granted by reason of said exception.

Q
Stickney, for the plaintiff.
Bell, for the defendants.

Bartrert, J. As Mr. Wood was competent to testify, evidence
of his statements was inadmissible. Zenney v. Bvans, 14 N. IL,
847. The circumstance that he had forgotten the facts to which he
formerly testified does not render his former testimony competent.
Drayton v. Wells, 1 N. & McC. 409, cited in 1 Gr. Ev., sec. 163, n,
and 1 C. & H’s Notes to Phill. Ev. 329. The failure of the recollec-
tion of a witness may sometimes work a hardship to a party, but it
is not one peculiar to a case like the present. We do not think the
exception to the general rule has been extended in this State so far
as to permit the reception of such evidence. We see no stronger
reason for admitting the former testimony of Mr. Wood than
existed in Haywood v. Barron, 88 N. H. 371, for receiving a depo-
sition given in the cause by a witness, who, on being called to the
stand, refused to testify, upon the ground that her answers would
tend to criminate herself.

The defendant claims that Mr. Sullivan’s notes were admissible
in connection with Mr. Wood’s testimony, upon the principle of
Haven v. Wendell, 11 N. H. 112. In this view the fact that the
statements thus written down were made under oath is quite imma-
terial. The contemporancous memorandum is received upon the
witness’ present testimony as to his former knowledge of its accu-
racy. The present case stands no better than if the witness had
formerly, when the facts were fresh in his recollection, made a
verbal statement to Mr. Sullivan, which the latter had then reduced
to writing. 'We think such a writing could not be received to
establish the facts stated in it, upon the testimony of the writer
that he drew up the statement as made, and of the narrator that
what he then stated was true, though he now had no recollection of
the facts as they existed or were stated. Clute v. Small, 17 Wend.
288. Mr. Sullivan’s notes were not made under the direction of
the witness or with his coneurrence ; he had no power to control or
examine them ; he did not examine them at the time or take any
part in making them ; they were not the witness’ or Mr. Sullivan’s
memorandum of the transaction which they were offered to prove;
and therefore we need not inquire if they were made sufficiently
near the time of that transaction. 2 C. & H's Notes to Phill. Bv.,
738, 457 ; 1 Gr. Ev., secs. 436, 437 ; Bradley v. Davis, 26 Me. 54.
These notes were merely Mr. Sullivan’s memorandum of the
witness’ former testimony, and as such inadmissible.

Mr. Wood’s testimony that his former evidence was correct adds
nothing to the ordinary case, for evidence is usually given under
oath as correct, and the witness merely testifies here that he gave
his former evidence as he was then sworn to do. 'What Mr. Wood
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might have previously testified or said as to the matters in contro-
versy in the present case was entirely immaterial. Seavey v. Dear-
born, 19 N. H. 855.

The verdict must, therefore, be set aside, and a new trial granted.

Prescorr 9. BARTLEIT.

Where several defendants prevail in trespass for assault and battery, the same facts
farnishing the same defense to each, they will ordinarily be entitled to but one bill
of costs.

In such an action, several pleading does not necessarily entitle the defendants who
prevail to several costs.

‘Where several defendants prevail, by the proof or disproof of substantially the same
facts, the mere circumstance that they have pleaded severally, will not entitle them
as of course to more than one bill of costs.

Iy this case the defendants claim several costs under the follow-
ing circumstances: The suit if trespass to the person of the plaintiff,
and the defendants plead severally the general issue with brief state-
ments ; that of David Bartlett alleges that what he did was in the
necessary defense of his close and of his person; the other two
defendants justify as servants and sons of David Bartlett, and in
addition David F. Bartlett sets forth an assault upon himself.

At the April term of the court of common pleas, 1859, a general
verdict was entered for each of said defendants, and separate costs
taxed by the defendants’ counsel and put on file; but the judgment
was not extended by the clerk, except he made the following entries
on the docket: ¢ April 18. Lies at the plaintiff’s expense.” ¢ April
15. Verdict for the defendant. Judgment on the verdict. The
plaintiff appeals. Bond for security in thirty days. Sam’l Cilley,
Foreman.”

The plaintiff appealed to this court, and entered his appeal at the
October term, 1859; the action was continued to January term,
1861, at which term, upon complaint of the defendants, reciting the
separate verdicts, and the taxation of several costs in the court of
common pleas, it was ordered that the judgment of that court be
affirmed with costs of this court.

The controversy was in relation to the right of way claimed by
the plaintiff over land of David Bartlett, and which the said plain-
tiff was attempting to exercise at the time of the injury complained
of.

The action was brought forward from the January term, on motion
of the plaintiff, and the court having declined to allow several bills
of cost, the defendants excepted.

G. C. Bartlett, for the defendants.
Wood, for the plaintiff.




