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theofbethat arise will the powertheAmong questions may
inattached,soother to of propertypartners dispose any specific

con-it bethe course of the business. Shouldregular partnership
subordinatewereceded the attachmentthat the acquired byrights

and that, consequently,to the theof partnership,purposeslegitimate
effectsof thethe use or of anyother portionpartners disposemight
followfirm; no meansfor the the it would byofproper purposes
avail;of nothat the attachment would hethe acquired hyrights

assets, a ofthe court equityfor in case of toany attempt misapply
creditor,suchtowould interfere or otherwise protectby injunction
and thatreach;toand to enable him to reach all that he is entitled

his share thedebtor’s ofis, surplus.
thecase,in thisinto the includingUpon looking proceedings

find thatthereof,and the return wewrit in the suit at laworiginal
themade,attachment was to be summoningno except byattempted

a lientaken,views we havetrustee; and,other as thepartner upon
thisthe foundation for applica-has not been so as toahquiréu lay

debtor, James,thetion. Nor has there been a judgment against
there-law exhausted. ¥e arewhich the at has beenupon remedy

can not be sus-fore of the that the as it now standsbillopinion
must dismissed.and unless a different case can be betained, made,

Robinson v. Gilman.

The formerly testi-forgottencircumstance that a has the facts to he hadwitness which
cause,fied in testimony competent.the not render of his formerdoes evidence

question,one testified he was a trial of the sameWhore that witness on a former
commissioner; he thenparties,between the same before a that the facts to which

recollection, of thegavetestified fresh in his and that the account he thenwere
true, hetransaction but that ho did certain matters to whichwas not recollectnow

then testified:—
Held, evidence, commissioner, byverified thebythat notes of his former thetaken

theyoath of the that of the with substantiallatter contained the evidence witness
matters,accuracy, prove rejected.offered to such properlywhen were

Assumpsit madenotesto recover the amount of two promissory
by controversythe notes no ivasdefendant’s intestate. As to these
made.

A defendant claimed that onefiled,set-off was in thewhich
inGilman,Rollins to said twoJohn indebted N. promissorywas

in months$127, sixnotes, one dated for1, 1846,January payable
$126.40, on1847,and the dated fordate, 30,from other April

demand, Robinson, on the firstand that L.interest,with said J.
Gilman,and said N.1854, and to withofday July, promised agreed

notes, in case said Gilmanand thatthen the holder owner of these
him,and said Rob-not a suit on said summonnotes,would bring

inson, said notes to saidRollins,a said heas trustee of would pay
he, theaforesaid,in saidand also that considerationGilman,N.
thea sum amountto said Gilman, equal-towould N.Robinson, pay
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of said notes and interest, aforesaid,and in that heconsideration
would saidprocure notes to be Gilman;settled and to saidpaid
and said Gilman did not such suit, nor summon said Robin-bring
son as trustee, whereby said Robinson hisbecame liable to perform
promises aforesaid, &c.

To theprove ofagreement set-off,in thetheRobinson, alleged
defendants introduced the thedescribed,notes thereinpromissory
execution of which was admitted.

A.. Wood, testified andEsq., that J. Rollins inwas business
failed in the summer 1854;of athat said Rollins claimed that

sum waslarge due him from said Robinson, which was contested
and denied said Robinson;by but three suits bywere brought
creditors of said Rollins sums,him for in saidwhichagainst large
Robinson was summoned as trustee;his N. Gilmanthat said
called saidupon Wood to commence Rollins,a suit saidagainst
and Robinson, as his trustee, aforesaid,the notes of Rollinsupon
and that he wrote a letter to Rob-Robinson the thatsubject;upon
inson called him, and theupon had a conversation uponthey
subject, and Robinson ;did not hedesire to have a-suit commenced
said he would see Gilman he saidabout he can whatit, but not say
he would do if no suit was commenced. commenced,suit wasNo
he has no doubt, Gilman’sby direction.

, Mr. Wood testified he Sullivan,that was a witness before Judge1who was the to creditorscommissioner allow the claims of the
theagainst estate of as ansaid Robinson, which was administered

insolvent estate, in of the same claim of Gilmansupport against
Robinson’s estate, which here in thenis which wascontroversy,

■presented to said the commis­commissioner. The beforehearing
;sioner orr,iuwas in the last of the of 1855. Andwinter the spring
•the witness stated that the facts testified wereto which he then
fresh in his recollection, a trueand the account he then wasgave
account of the transaction.

Certain notes of the occa-evidence Mr. on thatWoodgiven by
sion, taken Mr. then and it wasby Sullivan, were produced,
admitted that Mr. containSullivan would that these notestestify
the evidence then Mr. Wood, with substantialgiven accuracy.by

Mr. Wood stated that he has now;he had seen these notes that
no recollection that he;said he he said wouldRobinson would pay
see Gilman it;about he said hehas no recollection that Robinson
would or settle in He stated thatpay, Gilman’s claim event.any
he could not minutes.that notes are correctMr. Sullivan’ssay
Some portions of it are examination wasbut thecorrect, longer
than the he theminutes. far as his believedwent,So recollection
minutes to be correct.substantially

Mr. Sullivan’s theoffered,notes were then in connection with
of Mr. totestimony admitted,and Mr. andSullivan,Wood subject

the theplaintiff's in Mr. saidwere, that Woodexception. effect,They
notes were left with him to commence a trustee action upon, against
Robinson; that he seenotified said he wouldRobinson, Gapt.who
Gilman, and that it if he not commenceshould fixed wouldbe up
an action.



v.ROBINSON GILMAN.December,1861.] 297

theallowinga verdict for the plaintiff,The foundjury having
be setsamethat theset-off, mightdefendants’ the movedplaintiff'

of said exception,and a trial reasonaside, new granted by
fi

for theSticlcney, plaintiff.

for the defendants.Bell,

to evidenceBartlett, As Mr.J. "Woodwas competent testify,
14 N. H.Evans,of his statements v.Tenneywas inadmissible.
which he347. The circumstance had the facts tothat he forgotten

testified does not render his former testimony competent.formerly
163,Wells, n,in 1 sec.Drayton 409, Ev.,v. 1 N. & cited Gr.McC.

the recollec­and 1 C. & H’s The failure ofNotes to Phill. Ev. 329.
tion a but itof a witness a to party,sometimes work hardshipmay
is not do not think theone to a case like Wethepeculiar present.

farto in this sothe rule has extended Statebeenexception general
noas to the seeof such evidence. Wepermit strongerreception

reason Mr. thanfor the former of Woodtestimonyadmitting
aexisted in 38 forHaywood Barron, 371,v. H. depo­N. receiving

sition called to thein the cause a onwitness, who,given beingby
stand, refused to that her answers wouldthetestify, upon ground
tend to criminate herself.

The defendant claims notes were admissiblethat Mr. Sullivan’s
in Mr. ofconnection with Wood’s thetestimony, upon principle
Haven v. theWendell,11 H. 112. In this view the fact thatN.
statements thus written made under oath is imma-down were quite
terial. The is received thememorandumcontemporaneous upon

its accu-witness’ as his ofto formerpresent knowledgetestimony
The case than if the witness hadstands no betterracy. present

when the made arecollection,facts were fresh in hisformerly,
verbal statement to Mr. latter had then reducedwhich theSullivan,
to We think such a could not be received towriting. writing
establish the facts stated in the writerit, the ofupon testimony
that he drew the statement as and of the narrator thatmade,up
what he then stated was had no recollection oftrue, he nowthough

Small,the facts as existed or v. 17 Wend.were stated. Clutethey
238. Mr. under the direction ofSullivan’s notes were not made
the or his concurrence he had no to control or;witness with power
examine not at the time or take;them he did examine them any

Mr.;in the or Sullivan’sthem were not witness’part making they
;were offered tomemorandum of the transaction which provethey

madeand therefore we need not were sufficientlyif theyinquire
Ev.,the 2 &H’s to Phill.near time of that transaction. C. Notes

26 Me. 54.436,1 secs. v.457; 437; Davis,Gr.733, Ev., Bradley
of theThese notes Mr. memorandumwere Sullivan’smerely

former and as such inadmissible.witness’ testimony,
addsMr. that his former evidence was correctWood’s testimony

is underto the for evidencecase,ordinary usually givennothing
heas and the testifies here thatcorrect,oath witness gavemerely

Mr.his former as he then to do. Woodevidence was sworn What
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have testified or said as to the inmight previously matters contro­
in the casepresent wasversy immaterial. Dear­Seaveyv.entirely

born, 19 N. H. 355.
must,The verdict be settherefore, and aaside, new trial granted.

Prescott v. Bartlett.

prevailseveral defendants trespassWhere in battery,for assault and the same facts
each,furnishing the same defense to they ordinarilywill be entitled to but one bill

of costs.
action,such anIn several pleading does not necessarily entitle the defendants who

toprevail several costs.
prevail, byseveral defendants proofWhere the or disproof substantiallyof the same

facts, the mere circumstance theythat pleadedhave severally, notwill entitle them
ofas course to more than one bill of costs.

In this case the defendants claim several costs under the follow-
circumstances: The suit iá to theing thetrespass ofperson plaintiff

and the defendants theplead issue state-severally with briefgeneral
;ments that of David Bartlett that he inwhat did was thealleges

defense of hisnecessary close and of his the other twoperson;
defendants as servants andjustify sons of David Bartlett, and in
addition David F. Bartlett sets anforth assault himself.upon

At the term of theApril court of common a1859,pleas, general
was enteredverdict for each of said anddefendants, costsseparate

thetaxed defendants’by file;counsel and on theput but judgment
notwas extended the clerk, he madeby the entriesexcept following

the docket:on 13. Lies at the“April plaintiff’s expense.” “April
"Verdict the15. for defendant. on the verdict. TheJudgment

Bond for inplaintiff' appeals. Sam’lsecurity thirty days. Cilley,
Foreman.”

The to thisplaintiff appealed court, and entered his at theappeal
term, 1859;October the action was continued to term,January

at which1861, term, of theupon defendants, thecomplaint reciting
verdicts, and the taxation of several costs inseparate the court of

common it was ordered that thepleas, of that court bejudgment
affirmed with costs of this court.

The inwas relation to the ofcontroversy claimedright way by
the over land of David andplaintiff Bartlett, which the said plain-
tiff was to exercise at the time of theattempting injury complained
of.

The action was forward from the term, on motionbrought January
the andof the court declinedplaintiff to allowhaving several bills

thecost,of defendants excejited.

Cr. C. for theBartlett, defendants.

forWood, the plaintiff.


