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that he might remove any fixtures placed by him on the land, by
the same rule that would apply between landlord and tenant.

But there was evidently no such relation existing between the
plaintiff and the defendant. By his marriage the defendant
became interested in the lands of his wife during her life; and it
seems that he had possession of and occupied and carried on the
land as owner, making division of and building the partition fence
between himself and plaintiff; as his wife would have done had she
remained unmarried ; so that the same rule must be applied here
that would be applied between vendor and vendee, and executor
and heir. By that rule a building or permanent fence could not, of
course, be removed from the land. .

But the proper view is that this fence was not a fixture, for per-
manent buildings and fences are more properly considered as
parts of the realty than as fixtures. Fences upon land, though
attached to the land in many cases by gravity alone, are yet beyond
question parts of the realty itself. Sawyer v. Twiss, 26 N. H. 348 ;
Ripley v. Puge, 12 Vt. 858 ; Goodrich v. Jones, 2 Hill 142 ; Russ v.
Barker, 4 Pick, 289.

Judgment on the verdict.

43 30
MgaDER 2. PLACE. % 3

A voluntary separation of husband and wife will not, after the husband’s decease, de-
prive the widow of her homestead rights under the statute.

Nor will a conveyance by mortgage, or a lease, or other conveyance, not signed by the
wife, bar the widow of her homestead. Nor will a temporary residence of the hus-
band in a foreign jurisdiction, or the purchase of doubtful or contingent estate
there, deprive the wife of her estate created under the act here.

I this case the parties agree to the following statement of facts:
The said Meader is creditor of the estate of one Moses Place. The
said Patience Place was married to the said Moses Place, say thirty
years ago; has never been divorced, nor entered into any agreement
to live separately. They had one son; lived together about fifteen
years, the son then being about nine years old, when a disagree-
ment arose between the said Patience and her said husband, con-
cerning a sister of the said Patience who was living in the family,
the sald Patience charging improper intimacy between the said
Moses and her said sister, which resulted in a separation.

The said Moses Place was then and had always been a poor man,
lived in a hired house, and had no property excepting, perhaps, his
household furniture. Of this the said Patience took such as she
carried to her said hushand at the time of her marriage, and of the
rest 0 much as she pleased, and has since lived by herself, boarded
some and kept house some, had rooms and was keeping house in
Dover at the time of the decease of the said Moses Place, and had
been for some years preceding ; and always after the separation re-
ceived her own earnings and supported herself.
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After the separation, said Moses Place bought the farm in
Rochester in which said Patience in this case claims & homestead,
where he and his son resided until early in 1857, when he leased
his said farm, and with his son went to Minnesota, and with others
built a saw-mill and entered largely into the lumber business, and
on the 8th day of April, A. D. 1858, died insolvent.

On the 13th day of April, A. D. 1857, the said Moses executed a
mortgage of said Rochester farm to said Meader and others, to
secure them for signing, as his sureties, a note for $2500.

In March, 1858, the said Moses Place, in writing, again leased
said farm for the term of one year from April 1, 1860.

Soon after receiving intelligence of the death of said Moses
Place, the said Patience moved into the house on the sald Roches-
ter farm, and claimed her right of homestead in said farm, and has
since made it her home there with the family of the lessee of said
Moses Place, who has remained and occupied the farm since he
first commenced in 1857. The said son of the said Moses and
Patience still resides in the West.

Wheeler & Hall, for the appellant, referred to Hoit v. Webb, 36
N. H. 158; Horn v. Tafts, 39 N. H. 478; Norris v. Moulion, 84
N. H. 892.

R. Kimball, for the appellee, referred to Atkinson v. Atkinson, 87
N. H. 434 ; Fleicher v. State Capital Bank, 87 N. H. 869.

Nesmrrr, J. It may be considered as settled in this State, that
the voluntary separation of husband and wife, for the cause
assigned in this case, does not debar the wife of the privileges con-
ferred by the homestead exemption statute.

The right is acquired by virtue of the marital relation, and
generally the wife’s claims become complete, and can be consum-
mated under proper legal proceedings, after the husband’s death.
Atkinson v. Atkinson, 40 N. H. 249. The wife’s legal home is the hus-
band’s, and the last homestead occupied by the husband at the time
of his death has been construed to be her last homestead, whether
living together at the time or separately.

The marital relations of husband and wife existing in full force
at the time Place owned and occupied his farm at Rochester, the
homestead right of the wife at the same time was conferred upon
his wife in the farm, and still continues, unless annulled by her own
acts, or unless Place has since provided another homestead, where
she can enjoy a similar privilege. The case does not show that the
wife has either lost her estate by a conveyance, or through forfeiture
in consequence of any improper conduct on her part.

The remaining question is, whether, by incumbering his farm hy
a lease for a short term, and by going to a foreign jurisdiction, and
by building a company saw-mill and entering largely into lumber-
ing, and then dying insolvent, her claim to a homestead in the
Rochester farm can be thus barred. Were the saw-mill located in
this State, the wife’s right might attach to any interest the husband
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might possess therein, though standing on land of another. Pam-
phlet Laws, ch. 1089, sce. 2.

But the case does not find that Place actually owned any thing
in the saw-mill at the time of his decease, nor that he owned or
possessed any estate here or elsewhere, of which the wife might
avail herself, except the farm at Rochester.

The privileges and benefits conferred by this statute are limited
in the extent of its jurisdiction, to the boundaries of our own State.
At the time of the death of Place, it is by no means certain that he
had adopted the State of Minnesota as his permanent home. Itis
true his business appears to have been there after 1857.

His farm was incumbered by mortgage, but the fact that he
leased his Rochester farm only for short terms does not show that
he had permanently abandoned this State as his place of residence, _
nor does it appear that he had any other dwelling or real estate
worth $500. It is the language of the statute that the wife is not
to be deprived of her estate except by her own unequivocal act, by
uniting with her husband in a joint deed while he was alive, or by
the clear undoubted change of domicil on the part of the hus-
band, legally transferring her to another jurisdiction.

As it does not appear that either of the above contingencies had
removed the lien of the wife, we are, therefore, of the opinion that
the case should be remanded to the court of probate, and that an
assignment of the widow’s homestead estate should be had in the
Rochester farm, agreeably to the statute.

Kenniston ». LErerToN.

A conveyance to the use of B, his heirs and assigns, during his natural life, then to
the use of his children during their natural lives, and from and after the decease of
either of the children of B, his portion to descend to his children, and from and
after the decease of the grand children of said B, then to the use of their heirs and
assigns forever, was held to convey a life estate only to the children of B.

In conveyances to uses by deed of bargain and sale, so much of the use ss the bar-
gainor does not dispose of, remains in him and descends to his heirs.

No one can take advantage of defective proceedings in the court of probate in relation
to the sale of estates by license, but those whose interests are affected injuriously by
the proceedings.

TrEspAss quare clausum. John Welch, by deed dated March 22,
1827, “In consideration of the natural love and affection which I
bear to my son, Barzilla Welch, have given, granted, bargained and
sold to the said Barzilla, and by these presents do give, grant, bar-
gain, sell, alien, enfeoff, convey and confirm to the said Barzilla”
the premises described in the writ; ¢“to have and to hold the said
granted premises, with all the privileges and appurtenances to the
same belonging, to him the said Barzilla, his heirs and assigns, to
such uses and to and for such intents and purposes as are herein-
after mentioned, expressed and declared of and concerning the




