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therein, on land of another. Pam-might possess standingthough
ch.Laws, sec. 2.1089,phlet

theBut case does not find that Place ownedactually any thing
in the saw-mill at the time of his decease, nor that he owned or

estate here elsewhere,or of thepossessed any which wife might
herself,avail the farm at Rochester.except

The and benefits conferred this statute are limitedprivileges by
in the extent of its to the ownboundaries of our State.jurisdiction,
At the time of the death Place,of it is no means certain that heby
had the State of Minnesota as his isadopted home. Itpermanent
true his business to have there afterbeen 1857.appears

His farm was incumbered but the fact that heby mortgage,
leased his Rochester farm for short terms does not show thatonly
he had abandoned residence,this State as his ofpermanently place
nor does it that he had other or real estateanyappear dwelling
worth It is the of the statute is<§500. that the wife notlanguage
to be of her estatedeprived her ownexcept act,by unequivocal by

her inwith husband a deed while he was oruniting joint alive, by
the clear undoubted of domicil on the of the hus-change part
band, her to anotherlegally transferring jurisdiction.

As it does not that either of the aboveappear hadcontingencies
"wife,removed the lien of the we of theare, therefore, thatopinion

the case should be remanded to the court of and that anprobate,
of the widow’s homesteadassignment estate should had inbe the

Rochester to thefarm, statute.agreeably

Leighton.Kenniston v.

B, life,A conveyance assigns,to the use of his duringheirs and his natural then to
lives,the use of duringhis children their natural and from and after ofthe decease

B, children,either of the children of his portion to descend to his andand from
B,after the granddecease of the children of said then to the use of their heirs and

held,forever,assigns convoy onlywas to a life estate to the children of B.
sale,conveyancesIn hyto uses bargaindeed of and so much of the use as the bar-

of,gainor does not in himdispose remains and to hisdescends heirs.
No one can advantage proceedingstake of in probatedefective the court of in relation

license,to the sale of byestates hut injuriously hythose interests are aifeetedwhose
the proceedings.

Trespass Welch,clausum. deed 22,John dated Marchguare by
1827, “In consideration of the natural love and affection which I

son,bear to Welch,Barzilla have andmy given, granted, bargained
sold to the said andBarzilla, these do bar-presentsby give, grant,

sell, alien, enfeoff', and confirm to the said Barzilla”gain, convey
the writ;described in have and to saidpremises the “to thehold

andwith all the to thegranted premises, appurtenancesprivileges
same to him the said his heirs and toBarzilla,belonging, assigns,
such uses and and for intents and as are herein-to such purposes
after and declared of and thementioned, concerningexpressed
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same; forthat is to said Barzillato the use and behoof of thesay,
and the of orterm of his natural withoutduring life, impeachment

thefor manner decease ofwaste;of and from and after theany
if heBarzilla,said then to and his widow, anythe use behoof of

for and from andleave, widowhood;the of her andtermduring
after the decease die withoutor of his or if hewidow,marriage

a of thewidow, then to the childrenuse and behoof of theleaving
andlives;said Barzilla, for and term of their naturaltheduring

from and saidafter the children of thedecease of either of the
descendBarzilla, such todeceased child’s of theportion premises

ofto the children childrenchild;of such and in default ofdeceased
such deceased then deceased to bechild, equallysuch child’s portion

child;divided the deceasedbrothers and sisters of suchamong
saidand from and of theafter the decease of the grandchildren
forBarzilla, then to the use their heirs andand of assignsbehoof

ever.”
child,Barzilla Welch The daughterhad one Sarah Jane Welch.

survived, and her under a license from the pro-guardian, judge of
sale,bate, thissold said toto thepremises plaintiff. Subsequent
mar-John the died. JaneWelch, Barzilla,of said Sarahgrantor

ried, and in hisdied petitionwithout issue alive. Theborn guardian,
ward,to the petitionedof real estate of hisfor sale ofjudge probate

to and inwrit,sell the same in theland that is described plaintiff’s
“the license; said tractand also in theguardian’s deed, having

been and hisBarzillaone John to one WelchWelchconveyed by
life,his naturalheirs, to and for the use of Barzillasaid during

Barzilla,saidwaste;without and decease ofof at theimpeachment
have, herthen and widow-to his if he should forwidow, duringany

iffhe should;hood and her decease orfrom and after or marriage,
die Barzilla’sto the use of his the saidwidow,no thenleaving

deceaselives; and on the ofchildren, for and their naturalduring
children, and insuch descend such child’shis share to toany child,

the brothersdefault divided betweenchildren,of such to be equally
child;and and in failure ofsisters of such deceased grandchildren

of said his heirs andBarzilla, then to the use of assigns.”
inWelch, named theJames and DorcasWelch, Jane Leighton,

defendantswhose therightdefendants’ brief statement justify),(in
all ofWelch,are of said Barzilla children Johnbrothers and sisters

Welch,to said BarzillaWelch, the in the deed John Welchgrantor
in Barzilla Welchin this suit.the premises questionconveying

Jameswife,his who mother of Sarah Janesurvived was Welch.
heirs ofWelch, are theWelch, and Dorcas onlyJane Leighton,

said deceased persons.

and for theHall, Carter,Wheeler plaintiff’.‡

and for the defendants.Sawyer, Dearborn,

the deedBell, C. of the limitations of of John WelchJ. Most
forWelch,to Barzilla thewere inoperative, contingencies provided

and the tonever arisen. Barzilla survived his wife, granthaving
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thetoThe remaindereffect.his for her life never tookwidow
hiswaswhoJane,ofchildren of Barzilla in favor Sarahoperated
theand ofchildrenin of otherchild. The favoronly provisions

children.had noas Janeeffect,took Sarahnevergrandchildren
ofoutstruckas if wereThese theybeprovisions may disregarded,

“tothe deed. And is true as to the provision,the same concluding
wordever.” Theforthe use and heirs andbehoof of their assigns”“ heldmust beBarzilla, buttheir can understood to refer tonot be

habendumTheto to referred to.his beforeapply grandchildren
“ hisBarzilla,of the deed in to saidwill then be effect as follows:

that ismentioned,uses,heirs and as are after&e.,to suchassigns,
life, wdthoutto his naturalto the use of said Barzillasay, during

said Bar-the children ofof then to the use ofimpeachment waste,
zilla their As were nonatural lives.” thereduring grandchildren,

inhabendum,there could be no theheirs of Undergrandchildren.
Bar-the interest butevents that have no tookhappened, body any
life.zilla forand his an estateJane, who each tookSarahdaughter
thethe limited bydeath of all the usesUpon Jane,Sarah expressly

deed ceased.
lawThere at commonseems to us contend thatno toground
law,Sarah Jane ourwould an underwould,take estate whichtail,

an taken,be estate in must havefee. ITer if she hadchildren, any,
if could andtake at in as deviseesthey all, shares, purchasers,equal
and of annot as naturetail,heirs in thewhich is inconsistent with
estate andusetail in “to theher; clause,and theby concluding
behoof of their each of theever,”heirs and grandchil-forassigns

conclusive,dren also,must thattake an estate; seems,and this
there with thecould be to themno estate limitedcoalescence of the
life estate of the an estate tail.mother, to vest in her

The of theor residuereversion,thenquestion arises, 'whether the
heirs,hisandtrustee,the deed theproperty passed Barzilla,toby

or whether Ifit resulted Welch.to the heirs the Johnof grantor,
the former at thewas,is held reversionthe correct then theview,
time inof the Sarahsale license of vestedof the court probate,by
Jane of Johnalone; as heirsbut if the then thelatter, plaintiffs,

to oneWelch, and each entitledJane,co-heirs with Sarah wTere
fourth of the interest.reversionary

The Jur.,rule in 2of laid Eq.law on this is down Story’ssubject
thesec. where1199. in cases“This distinction is to observedbe

If noin the deed.consideration, is statednominal,though purely
will bewhole,uses are and therethe will take thedeclared, grantee

ano even oftheuse for the because paymentresulting grantor,
havenominal shouldthat theconsideration shows an intent grantee

some have the wholeuse; he shalland no other specified,being
theuse. the residue ofBut when thendeclared,a use isparticular

use that theresults to grantorthe for the presumptiongrantor,
And sectionmeant to wdth the whole use ispart repelled.”thereby

“ isthe estate1200; ofThe same where the wholeprinciple applies,
or onor andbut forconveyed, devised, purposes,particular objects

or purposes,In if thoseparticular cases, objects,trusts. all such
oreffect,or not taketrusts, fail and doaccident orby otherwise,
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if and theare all do not exhaust whole property,accomplished,they
devisor,there a trust for the of the orarises benefitresulting grantor

in 1 Cruiseand his heirs.” The same is laid downprinciple Dig.
“ ofrule, that the use as the owner402, sec. 85. The so much of

in thoseof, him,the land remains in takesdoes not placedispose
transmutation ofto use which without pos­operateconveyances

sales,and andsession, seized,as in covenants to stand bargains
or bar­where the use arises out of the estate of the covenantor

use or; for in those cases so much of the as the covenantorgainor
him, estate,does still remains in as his oldof,notbargainor dispose

a In addition to the authoritiesand is called use by implication.”
2treatises, made others.cited in these reference be to manymay

andUses, a, b; Ab.,Bla. 23 and Bac. Uses335; Ab., Y, A,Vin. 7
31, Yates,I; authorities;Adams’ and Vander v.Trusts, Eq. Volgen

226; Graves,2 M. &K. v.223;5 Seld. v.Elmsley GravesYoung,
113.341;36 Am. 2 Conn.;N. H. 89­ Walk. Law Swift’s Dig.

thatis,the use thusThe of by implicationconsequence resulting
to sellat the the court oflicense,time of the probatebygranted

an estateJane, she seized ofthe land as the of wasSarahproperty
and Dor-Welch,her and andlife, Welch,for own she James Jane

seized,the wereunder whom defendants jointlycasLeighton, justify,
estate,her lifeWelch,as heirs at of of the reversion afterlaw John

if she shouldestates,to the of her children’ssubject contingency
have children.

If interest described in the peti­the of Sarah Jane was properly
and in the sale would belicense,tion for the other proceedings,

andreversion,to her life estate and her share theofgood convey
more; entitled a real actionand the would be innothing plaintiff

in could not;to recover one of the land butquarter part question
tenantsmaintain this action the thatupon ordinary principle joint

in theirand tenants common can not maintain trespass against
a mere andco-tenants for and of the close takingbreaking entering

cut,of treesthe whole or for to be thoughprofits, propercutting
the fromfor an ouster or actual exclusion of co-tenantthey may

511;the land. v. 9 H. 1 Pl. 180.Odirne Ch.Lyford, N.
estate ofthe statute to licenses for the sale of realBy relating

extend toStat.,deceased ch. such licensepersons (Rev. may164),
in what­the reversion of the widow’s or to interest landdower, any

; a fee,ever but other estate shall be particularlyany except present
license; isin and thisnotice,the but provisospecified application,

in terms to ofnot licenses for theapplied applied by guardians
and theStat., 22,minors others. Rev. ch. sec. &c. But150, prin­

seems a correct and to in all cases ofone beciple proper applied
in in thelicense, the same reasons to exist the last case asseeming

former. It is not in this case to decide uponnecessary any thing
held there hasthis if that should be tobutpoint, principle apply,

Thean insufficient with the in thisbeen lawcompliance respect.
the land Johndescribes as to Barzilla Welchpetition conveyed by

the in the con­in terms of the deedWelch every respect, except
“clause, which, instead of to the use of their (thecluding saying

heirs and “to the of hisusesays,grandchildren’s) assigns,” (Bar-
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heirs and effect is in substanceThe of thiszilla’s) assigns.” change
to father,that as heir of her wasrepresent Jane, Barzilla,Sarah

whereas,entitled estate;to the reversion in fee of the as wewhole
said,have she was entitled the fourth as ato reversion of one only,

co-heir with the hermentioned, Welch,others of John grandfather.
This inerror the in theof the ward’s interestdescription property,
was most andmaterial, liable to be theprejudiced byany person

must have a it defeat theto avail himself of tomis-description, right
sale, if he should choose. Thus the at thepurchaser guardian’s
sale, of so material a have theupon rvouldmis-description,discovery

to refuse to his and haveright goodwouldcomplete purchase,
to ifbe even after the thatground relieved, deeds were completed,

should to be for his think theappear But we proceed-advantage.
would thosenot beings void. would be voidableThey only by

whose interests the but wouldwere mis-description,prejudiced by
validbe as to sincesufferer,all others. Here the a hewasplaintiff

a title into a much inferior described hisacquired interest to that
deed; and he have the he had fitsale,avoided if tomight thought
do so. theBut in event beinterest of these defendants could no

Theprejudiced. sale, however no interest ofmade, conveyed
andtheirs, none of have, therefore,theirimpaired rights. They

no to itand can not so far as con-right complain, sale,avoid the
the title of theveyed Welch;Sarah Jane as to to that extentthem,

issale valid and unimpeachable.
Unless, then, it should anthat the declarationappear alleges

ouster of the from theplaintiffs there must beland,
theJudgment defendant.for

Wiggin Veasey.v.

legalIt is within the of aSupremediscretion the Judicial Oourt to a record ofallow
injudgment by judgmentthe court of common apleas entering upto be amended as

due,mortgage,of a for apaymentwith condition the of the amount instead of
alone, recorded; and, also,judgment damagesfor the same sum as originallyas to

recorded,a ofpermit judgment describing originallywrit scire on the it as tofacias
to be amended to conform to the amended record.

This was scire a of the court of commonupon judgmentfacias
Carroll in which it was describedterm, 1857,pleas, county, May

term,as a and the$198.81,for costs Atjudgment April$18.88.
1861, the the defendant’s allowedwasplaintiff, against exception,
to amend the as ofrecord it a mort-byoriginal making judgment

and,sums;with a condition for the theof abovegage, payment
to amendedalso, amend the writ of scire to to theconformfacias

record.
The thatdefendant then moved for a thecontinuance, on ground

the amendment a the motionaction;introduced new cause butof
was denied and the defendant excepted.


