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does not until atake from the heirs the ofaway right possession
decree insolvent,administered as the administra­that the estate be
tor thehad no of at the time of acts of.complainedright possession

v. 2 for; 2,T. R. 396­ Hill. on Torts note. WhetherFox,Webb 7
we need notback,title related inquire,theany purpose plaintiff’s

as it did the of beforerelate as to him possessionnot so rightgive
Hill,505; 2 on 43.the decree. 8 Ired. TortsPamsour,Preswell v.

in v.In 25 H. and Plummer474, Plummer,Goodwinv. N.Milton,
itself,30 that,N. H. is used taken seem566, by mightlanguage

views; an of the cases willinconsistent with these but examination
ashow intended as a statement ofthat it was not general legal

the ultimate effectas mere uponbut'proposition, commentary
in the theof actual Neither authorizinginsolvency. provision

maintain andin case of toadministrator, necessaryinsolvency,
estate,to the real as it exists in the Revisedactions in relationproper

1829,in nor in of theStatutes or as it was enactedoriginally any
enables an adminis­find thatdo we anystatutory provisions thing

for acts donetrator to maintain clausumquare fregit, upontrespass
norreal he had neither actual construct­the estate at a time when

in hisive if and whether ownremedies,Whatpossession. any,
in such aname or there for the administratorothers,that of bemay

The verdict mustcase, we are not called to determine.now upon
be set aside aand

trialNew granted.
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contract, beyondbutlease, full effect to thegiveAn toestoppel, by operatescreated a
upthat, devised; preex-amaytenant then setand theterminates with the estate

himself,isting againsttitle in the lessor.even
If, attempted proved,facts to bem of to themaking principleof a lawapplication

taken,might bojury to one view thatthe of thejudge omits ¥to call the attention
verdict, unless the courtdisturbingfor theordinarilythe be causeomission notwill

it.byoccasionedinjury likelycan see to bethat some was

in causedmeadow bythe Jaffrey,Case for of plaintiff’sflowage
to1859,20,in from OctoberFitzwilliam,the defendant’s dammill

1861.19,February
factsthetoevidence provethe trial there was tendingUpon

in the declaration.alleged plaintiff’s
thethe meadowto flow duringThe claimed thedefendant right

aunderuser of that privilege,winter season the continued openby
Histhanfor more twenty years.claim of uninterruptedright,

erectedowns, wasmill he nowthat theevidence tended to prove
samemaintained at thebeen1800, and the dam had alwaysbefore

andclosedthat the werecondition;in sameand the gatesheight
wasas as thereOctober, soonthe month offilled, inthe waspond

untilwere always opened,the and thatmill, theywater to carry' 10th ofthedate onafter thatof andon the 15thabout 1819, May,
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afull,that the dam was the water was about two andwhenMay;
meadow;on the nohalf feet the lower of thatpartdeep plaintiff’s

leave to was or and were everasked,flow that nogiven, damages
theclaimed, meadow,or mill owners to owners of thisthepaid, by

witness,A Abel a theMarshall,or others. former owner of defend-
ant’s testified as follows: “I no tomill, forpaid damages flowing

not toI was asked but meadowbody. theyany pay damages, (the
the earlier,to taken off thecomplained water be sooughtowners)

Iowners and and the ofto take it off 10thmy partner May;agreed
Jedediah Foster owned meadow then. After that we ittookPage’s
off the 10th of theJedediah Foster was atMay. arrange-present
ment as to off the water 10th. at theWe met hoteldrawing May
at Fitzwilliam Foster took no active more thanvillage. part
the rest. the water was on too and weThey complained late,kept
had a and to it thedraw off’ 10th of andmeeting agreed May, they

all satisfied,were and there nowas after. It was whilecomplaint
I owned the mill. It notwas far from the middle of the time I was
there. I and1816, owned sixbought There wasFebruary, years.
no about noany that theunderstanding damage; understanding
mill owners were to if the meadows;pay damage, they injured

saidwas ofnothing any damage.”
The testified, that in theplaintiff summer of 1848, he claimed

of H. Rand,Solomon who wasdamages then the owner of the mill,
and under whom the defendant claims. the winterDuring pre-

the dam had brokenceding, and theaway, claimed thatplaintiff
the dam his Rand claimedinjured the to flow as hegrass. right

done,had he over,but looked the meadow and told the heplaintiff’
would ifgive twenty-five dollars he would twodamage, produce
meadow owners to A.before A. Parker, and thatgo Esq., testify,
there had been any within He sum-damages paid twenty years.
moned Jedediah Foster and Pratt toReuben before Parker,appear
and they him,their before and Rand saidgave testimony he was
satisfied he had to flow,no and theright dollars.paid twenty-five

aParker made lease and Rand it. This lease wasaccepted proved,
and was as follows:

“This madeindenture, 1843,the fifteenth of betweenday August,
Jonathan of, &c., andPage of,Solomon H. Rand &c., witnesseth,
that for and in consideration of the sum of one dollar, thepaid by
said H. Rand,Solomon the iswhereofreceipt hereby acknowledged,
the said Jonathan doth demise and the saidPage to' Solomon,.lease
the and of the landright meadowprivilege toflowing belonging
him, 3,situate on lot No. in&c., as and as muchJaffrey, high
as the same has been flowed the millwhen was owned by Capt.
Luke Kendall and Abel Marshall, October,from the 20th of today
the 1st of inMay each and the term of fiveday forevery year,

from the date hereof; the said Rand doyears to no to theinjury
,insaid meadow, more than inis unavoidable the same aflowing

manner; and if shall arise theprudent betweenany dispute parties
that the said meadow is flowed intoo or or atoo nothigh, long,

themanner, whole shall leftproper be to Luke Kendallsubject Capt.
and Abel who the dam,shall orMarshall, have toauthority modify
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in tohoist the as shall deem and conformityjust propertheygate,
our handswhereof,this lease. In we have hereunto setwitness

and the and firstseals above written.day year

Page,Jonathan (Seal.)
“ H. Band.”and deliveredsealed, Solomon (Seal.)Signed,

in ofpresence
A. A. Parker.”

lease the defend-counsel insisted that thisThe estoppedplaintiff’s
meadow, of anyto flow his virtueant from any right byclaiming

earlier date. But the court held that Band wastitle of an estopped
the waslease,the'continuance of the and instrumentonly during

saidan thatadmissible in the nature of admissionimpliedonly
claims,defendant nowno to there as the justBand had flowright

theadmission to the same effect testified to plain-as the byexpress
thethe whethertiff, admitted,is to be weighed upon question

a flowthe mill had to twenty yearsowners of acquired byright
hadthat the of the milluser; previ-that if it was shown owners

sur-lost,it not ora the could beland,to flowously right plaintiff’s
mere admission.rendered aby

court hadout and thetime,After the had been somejury
written the to the sayinga note was foreman judge,adjourned, by

effect ofas to thethem,had athat misunderstanding amongthey
andrelative to Mr. Marshall’s requestingthe testimony,charge
“I said to theThe as follows:instructions. wrotefurther judge

that thewas,theif the claim’ of the owners of meadowthatjury
then madeto at theall,had no flowmill owners right arrangement

theirthe mill owners were bygainingwould interrupt any rights
the meadow ownersof But ifexercise of the privilege flowing.

as theto flow so latethe of the mill ownersdisputed rightonly
then enteredthen made and thethe claim agreement15th of May,

If the10th ofinto, defeat the to flow to the May.would not right
10th of toto flow from the Mayas to thewas rightonlydispute

not10th,the would bethen to flow to15th, right gainedthe any
defeated,then bewould wereaffected, nor any right they gaining

completed.”afterwardif
statedand before the plaintiffinstructions to thethese rulingTo

excepted.
thedefendant,found a verdict for the plaintiffhavingThe jury

it aside reason of saidset by exceptions.tomoved

the lessee wasthe contended that estoppedfor plaintiff,Cushing,
and cited v.himself, Carpentertitle inaset preexistingto up

529;H. Plummer204; 273 N. H. Russell v. N.Fabyan,Thompson,
454;24 H. andNorris,30 H. Thorndike v. N.558;N.Plummer,v.

forerroneous,werethat the instructionsalso writtenhe urged
existed.that adverse claimsnotice the notoomitting assumption

defendant, the firstFaulkner, cited, point,for the uponWheeler
and204;3 H.sec. v. N.25; Thompson,1 Ev., CarpenterGreenl.
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v.Gray Johnson, 14 H. v.414;N. and to the second point, Shapley
6White, 172;N. H. 488;Bassett v. 28 H. andCo., N.Salisbury

Moore v. 11 H.Ross, N. 547.

Bellows, J. The mill owner claims the torightprescriptionby
flow the done; is,land as oneplaintiff’s he has and whetherquestion
the of a lease from a former owner ofacceptance the plaintiff' by
the mil-1under thewhom of torightdefendant the so flowclaims,
the meadow,plaintiff’s is in an the lease forlaw estoppel; being
five and at ayears, after the is claimedperiod prescriptionright by

haveto been acquired.
The court instructed the that this defend-lease thejury estopped

ant’s grantor toterm,the and declined instruct themonly during
that he could not claim a to flow the virtue ofmeadow by anylight
title of an earlier date.

This ofview the court we consider to be correct. In Co. Litt.
“47 it is laid down, that if a take a ofman lease for his(b), years

own land deed theindented, doth not continue after theby estoppel
term Forended. the of the lease the dothby estoppeltaking grow,
and ;”the end of leasethe the determinesconsequently, by estoppel

6,38 24;H. 30 3,E. 21. But if ofciting matterestopped by
record, as &c., itby fine, 6, 24;continues after. 38 H. 30 E. 3, 21,
note 13. This is in and inisprecisely Car­point, recognized fully
penter v. 204,3Thompson, Richardson,N. H. itJ.,C. where wasby
held that the lessee is the term theestopped during toonly deny
title of the lessor; here,and as in Co. 47 theLitt. wasattempt(b),
to set the a title in lessee.up against theestoppel preexisting
Jones’ isCase, 181,Moore is also in Eliz. 36­;so Croke andpoint;
Com. F.Dig., Estoppel

that,In onTaylor Landlord and Tenant said88, it is(secs. 89),
an can determined;not the itestoppel after estate foroperate

by, and,begins therefore, terminates with the lease. casesSee
cited. 1 Greenl. sec. and 4Also, 25; v. T. R.Ev., Slade,England.
682­

“theIn case of Carpenter the lease was of all theThompson,v.
land and held T.which the lessor from M.buildings Thompson by
deed March, 1813”;date the and20th it was claimed thatbearing
this was to title ofshow in the lessor from by waygood Thompson,
recital.

The court do that thatgivenot on butpoint, say,any opinion
however this the is set another,atifmaybe, any, large byestoppel,

ais,that todeed, fromsubsequent Thompson.lessor
here;But there is no such the lease theonlyquestion granting

of situated,the to the lessor,meadow landright flowing belonging
iswithout the what&c., assertion to beyondof titleany flowage
isin we seen,the act as havepaere this,of andimplied leasing;

not sufficient.
inThe isdoctrine Thompson,of v.general recognizedCarpenter

v. H.Gray 414-421;14 v. 27 N.Johnson, Fabyan,N. H. Russell
529-537, in the latter caseand cases. The of Eastman, J.,language

that heis, bewill term.theestopped during



v.CEOSS WILKINS. [Sullivan,332

theWatkins, J.,3 Peters holds that48, Baldwin,In v.Willison
and heis the thetenancy; saystenant principleestopped during
tenant thatin its full force to the fromprevent violatingoperates

he holds But it was heldwhich obtains and possession.contract by
title, hehis and notified him thatdisclaimed landlord’sthat having

is a title,he no but byholds adversely, estopped, may acquirelonger
as the a andin case ofadverse mortgagee,possession, mortgagor

trust. v. 39 H.See, also,and cestui N.Tripe Marcy,trustee que
think the instructions on this correct.therefore point439. We

the instructions on the of Marshall’s testi-to written subjectAs
itthink there no error. The thatwe was mightbearingmony,

law,of the different views which wereas matterhave, upon sug-
stated; if asview,was and even still another statedcorrectlygested,

totaken,have been omissioncounsel, thethe mightby plaintiff’s
be cause the verdict.not, think,we fordo so would disturbing

to thebe cases where the omission of the callThere might judge
ease,of to a view of thethe jury particular might preju-attention

and, circumstances,of under someone the parties;dice especially
in thein the absence ofthe instructions werewhere given writing

instructions,to fui’ther it bemightno askwith opportunityparties,
as to the aside of verdict.character thejustify settingof such

Beside,the case before us. those instructionsBut such is not
court;a in and sobe but of theto repetition openchargeappear

attention to the view. Andan to ask otherthere was opportunity
therefore,must be,there

the verdict.onJudgment

Cross v. Wilkins.

October,Mayfrom toNewport,of defendant’s board at a hotel inthe value theWhere
1860, issue, at apricein admission the of board similarwas it held that the ofwas

Claremont, distant, year,of thein ten miles in same was withinhotel November
of the court.the discretion

boarders, boarding-house keeper,ainn-keeperAn is accustomed to take is withinwho
27, a lien theuponand has2230),the statute of June 1859provisions (ch.the of

board, the of the horse.keepingfare and but not forof his boarder for hishorse own
sum,When, instructions, for too a the defectlargereason of erroneous a verdict isby

remittitur, clearly by com-if can be ascertainedmay bybe cured a the excess
putation.

his andhorse,for board of theAssumpsit, defendant, keeping
hiscare of &c.carriages,

services,andfiled in set-off an account for labordefendantThe
theand a other articles sold.use his brush andhorse, Uponof

as thediffered as to of the both tothe mosttrial, charges,parties
and some the denied wholly.time and of wereprice, charges


