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action, and that the real to-beonly who must be deemedplaintiff,
the plaintiff of record, it,could do in that case hisalthough exist;
ence was abut fiction of different viewslaw. Since that time very
have been taken the courts, and with those views we conceiveby
an action like the in the to be en-present, the name of assignee,

consistent.tirely
The as of the inremaining question is to the effect proceedings

the attachment.foreign In that it that the debttoregard appears
was to the the executionlawfully assigned and that whenplaintiff,
was delivered to ofMartin, the defendant’s he was notifieddeputy,

fact,that and directed to the thatof it to the plaintiff';availspay
upon summoned as thebeing trustee the he disclosedof assignor,

in hismoney hands, but ormade of theno mention assignment,
the notice of it him,to theand that notice towithout plaintiff^

was injudgment the amountrendered, the fortrusteecharging
question.
■ Upon these nofacts we are the the beingof that plaintiff,opinion

to thatparty that theit;is and alsojudgment, plain-not bound by
tiff’s interest is insuch as attachmentto be theprotected against
the hands of the Thethetrustee, notice of assignment.having

as wascan and itjudgment, such, bind and privies,only parties
the of theplainly theduty of histrustee to disclose knowledge

and the claimantassignment, thus the foundation forlay bringing
into Notcourt, that the settled.allof could berights conclusively

madehaving thesuch risk of plaintiff’she take themustdisclosure,
claim.

the declarationJudgment, then, unlessmust be theupon report,
term;be as the trialamended, it atbe to settledterms bemay upon

and if theamended recommitted,the unless partiesbereport may
make other of the case.disposition
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obligorrequired the toplaintiff’sthe condition of a bond for maintenanceWhere the
“ spend, he thinksobligee necessaryfurnish to the for him to whenevermoney

friends,” held, whenever,to fair exer-visit his it in the honest andproper thatwas
visits, obligorjudgment, thoughtof his to make such theobligee propercise the

not, capriciously.wantonlymoney;bound to furnish if orwas but exercised
also, means,Held, plaintiffon bondhavingthat failed so furnish in a suit the theto

for the visit.reasonably requiredwas entitled to execution for amountsuch as was

was an of factsThis action debt a and thebond, sufficientlyupon
in ofthe the court.appear opinion

Smith,T. J. for the defendant.
costs,The case finds no inconven-loss,no no anyhardlyinjury,

ience to the the defendant toreason of the refusalplaintiff' by by
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furnish the demanded. Nor does it find intention tomoney any
either on theimpose then,of the defendant. The ispart plaintiff,

ifentitled, to to nominal Ch. Pl. 114, 374.any, merely damages.
But we he issubmit, not entitled to since the andany, ordinary
reasonable construction of the “and moneylanguage necessary,”
&c., will discover the and reasonable of theprobable understanding

to inparties, wit, reasonable amounts and with fre­reasonable
in of all thequency, circumstances,view and to thissurrounding

extent the case finds the defendant has furnished. Chit. Cont. 72,
90. The of the is else there isposition absurd, no limitplaintiff
to the amount of to which the isdefendant liableexpenses by
virtue bond,of this save the whim of the and such a con­plaintiff;
tract no sane man would make.

Bryant, for the plaintiff.
1. The contends thatplaintiff' it was the andexpress agreement

both to the thatunderstanding, bond, theby parties was toplaintiff
“thebe sole of the time whenever he thinksjudge to visitproper

friends,”his as it would be but a short time before he would be too
old to visit all;them at and that was the reason thatwhy partic-
ular inwas used the bond. 2.expression When the makeparties
a andplain the court will itexpress not andagreement change
make one for them.

Bellows, ThisJ. is an action aon bond for the of thesupport
and wife, with aplaintiff other to furnishstipulation, among things,

“the withplaintiff himfor to whenever hemoney necessary spend,
thinks to visit his friends.”proper The of the referee findsreport
that in 1860, theSeptember, to avisit sonplaintiff thought proper

New-York,in and other Pittsfield,relations at and for that purpose
called the defendantupon dollars,for which was a reasonablethirty
sum for his but the defendant declinedexpenses; to furnish it.
The referee also finds that the had visited thoseplaintiff recently
friends, and that there was no occasion or for mak-really necessity

these further visits at Anding that time. the is,nowquestion
whether the defendant’s him to furnish thestipulation requires
means whenever the shall think to his friends,visitplaintiff proper
or to the extent ofonly reasonable visits. The terms used are

broad to make the the sole ofclearly theenough plaintiff judge
of his visits, and we think such must have been thefrequency

intention of the thewith of that hisparties, course,understanding,
should be and exercised. To thatjudgment extent,fairly honestly

it would seem that the son was to trust father,the andwilling
aupon careful consideration cases,of the we noadjudged perceive

to aobjection effect to their intention. But wanton andgiving
exercise of the couldcapricious not have been con-plaintiff’s right

the and would not be countenanced thetemplated law,by parties by
because it could in no and hissense be how-just proper judgment,
ever he And accordshave himself. this view withmay expressed
a class this,of cases a close to workwhenbearing namely,analogy
is to be done or materials the of an architect,found to acceptance
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4Lowell,v. CityChapmanor other thirdengineer, person. of
; Fiske,v. 25 Me.Robinson; Moore,Cush. 24 Me. 215­378­ Oakes v.

490,Railroad, 36 H.v. N.401; ;v. 29 Me. 346­ SmithGore,Morrill
Delaware447;24 Canalcited;and cases Wend.Tucker,Butler v.

15 89.Dubois,v. Wend.
that thewhere it is stipulatedThere is another class of cases

and the satisfaction ofmanner toshall done in awork be particular
held, the principleIn cases it has been uponthe other theseparty.
cause, that, if the workin his ownthat a man shall not abe judge
shall be entitled to histhecontract,done the partybe toaccording

v.withheld. Smithisthe unreasonablyacceptancepay, although
cases,these wecited. But491,36 and casesRailroad, 490,N. H.

us. In thosethe case beforeare fromthink, plainly distinguished
thehas been byit is shown that the contract fully performedcases

has beenthe unjustlyto and thatrecover, acceptanceparty seeking
thethatit was compensa-or whilewithheld, apparentcapriciously

intended made.tion was to be
not to furnish means towasthe case before theus,Iu obligation

innumber,a reasonablevisits, ora number ofmake specified
had beenit performedcase it determined whetherwhich could be

as theso visitsnot, plaintifffurnish means for manyor but to
other measure formake, indicating anyto withoutthought proper

it canclass of cases beIn the otherthe extent of the obligation.
hishas performed engage-that the contractor substantiallyshown

is so in thisbut it notand is entitled to hisment, compensation,
to furnishhasa the agreedcase. For sufficient obligorequivalent,
to make,shall thinkas the propermeans for all such visits obligor

intended tothen placetheand it well be that partiesmay presumed
as to theall'discussionsuch as to avoidthe matter on footing
inavisits. Such provision many,of thereasonableness proposed

and if the intention iscases,most would be judicious,and perhaps
we willlaw, think, givethecase,as it is in thismanifested,clearly

■it.effect to
that thethink itbond, apparentthe we quiteintoUpon looking

thatindicated, it stipulatedbeingwas such as haveintention we
choice; that the houseof hisshall have thethe physicianobligee

shalla room beand thatwarmed, on, separateshall be request,
and onlighted, request.warmed

a sumwas tothe contract159, pay6 H.In v. N.Bailey Simonds,
“ demand, aton Slade’ssuits,”such asin leather,of goodmoney

toasthe being paydescribed promiseThe declarationtan-yard.
and the courtsuit theleather, plaintiff;”“in such as wouldgood

toit describedthat was accordingbutvariance,there was noheld
in suchdoubt payablenote was withouteffect; for that theits legal

to contractsin relationSoas would suit the plaintiffleather
in oneanyto paymentthe has an election requirewhere plaintiff

Baileylike the case ofin iswhich, fact,articlesseveralof specified,
electtois entitled accordingcases theIn these partyv. Simonds.

thatto the objectionis notcontract; so openthe and theto doing
from theit differsIn this respectin cause.he is his ownjudge

is sodoneto betheclass cases whereto, thingof advertedbefore
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not,or anddefined that a can whether it is yetjury say performed
that Inthe is to decidehimself suchquestion.party appointed

incase is him a his cause,the to make own andattempt judge
therefore isthe disregarded.stipulation

theIf the of the referee thatfinding plaintiffreport thought
inhis on the isto friends occasion to bevisitproper question,

fair of hisunderstood as the honest and exercise andjudgment,
a to the as wedefendant,not or with view takeinjurecapriciously,

views,in with there bebe,it to accordance our mustthen, judg-
bond,ment for the for the of the and executionpenalty toplaintiff

interest;awarded the and as in abe for dollars suitthirty aupon
the the where itfor of wassupport stipulatedmortgage mortgagor

her,athat the andshould cow forkeep failed tomortgagor having
thisdo it the sold it. In case theproperly mortgagor mortgagor

the of fromwas with cost a cow the time it wascharged keeping
thesold to the of Fisketime v.up Fiske, 20making judgment.

Pick. 499. we see,For can the to theaught applies caseprinciple
there mustbefore and beus,

theJudgment plaintiff.for

Southard v. Porter.

note,negotiable promissory maturity,aWhere before its was sold and delivered to the
plaintiff by payeethe to whose it waspayable,order was but not untilindorsed after

overdue,it was and after a by promisor plaintiff,notice of defense the to the and
the indorsement was without recourse:—

Held, open bands,that the note was to same plaintiff’sthe defenses in the that it would
been if sale ofhave the the note had been after it dishonored.was

Assumpsit to recover the note:following
“North' Haverhill, 27,Feb. 1854.

For value received I to James orderor sev-promise pay Glynn
dollars in five annualenty-five with interest afterequal payments,

said are due.payments
Irad Porter.”(Signed)

On the was indorsed, 11,1854, dollars;”note received five“April
also, 6, 1855,“March received fourteen dollars.” indorse-The
ments were made The note was theby Glynn. indorsed on back

“as follows: Without recourse to me,
Glynn.”James

1855,In sold the note to the itandJuly Glynn plaintiff passed
over it a note,to him was but did not indorsesaying good negotiable
it at that time. The the note bond andtookplaintiff fide, paid

valuetherefor its without notice of defensepar any existing against
it. The a after ofshort time said note Glynn,plaintiff", receiving
in told he itPorter that had said note and heldJuly, 1855, against


