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evi-theupon issue, anywould fromgeneral offeringbe precluded
he woulddence that was a tenant at thatwill or for becauseyears,

hethatbe the in hisdirectly namely,admissionscontradicting plea,
H.is in 40 N.Flanders,possession, a Melcher v.freehold.claiming

155, cases139, cited;and and345,cases 40 N. H.Brown,Stark v.
cited. nonsuitThe whole of fails. Thedefenseground entirely
must be set andaside,

the plaintiff.enteredJudgment for

Burnside Twitchell.v.

will beBuildings by mortgaged,and previouslythe on landsmortgagor,mills erected
is true ofbyheld the samepaid.the his is Andmortgagee mortgageuntil debt

any andpersonal mortgagor soproperty building byso annexed to mill or thethe
used as to realty.or ofpartsbecome fixtures the

therein, actuallyMill attachedpurchased bysaws the of a for use andowner saw-mill
mill, mill,to the and at the timepart anyused as a intentionthus of the without

land,of them, of theremoving by conveyanceof aparts realty, passbecome the and
unless reserved.

mill,The in wheresame be and used suchbelting purchasedwould true of leather thus
connectingthe mill thebyis so it only operatedthat can be such beltsconstructed

several parts of machinery power.the the motivewith
But purposethe fact that for the ofthe of a saw-mill purchasedowner had mill-saws

more,using mill, theyin never beenyearthem them or if havekepthis and there a
therein, passas toattached to the fixtures somill or used not make such sawswould

with the mill.
wayamortgagora mill and used in such thatWhere annexed chattels to his them

fixtures,they mortgagebecame remained in.and them theafterward removed while
force, severed; thoughandthe his the thusmortgagee propertystill retains title to

clausum,, hemay mayho bring entering taking property,and thetrespass guare for
bonis, againstbring trespass carrying away,also for it or trover thetakingde and

mortgagor anyor hispersonother it to own use.who converts
amortgagesone to secure bondpersonal propertywho has no title to it"Where fide

debt, recorded, possessionmortgageeand the never hadmortgage dulyis but the has
it,rightof such or orproperty, anyor asserted or claim to intermeddled interfered

anyit in for theway, except mortgage,with to said he liable sametake will not be
in trover to the true owner.

2bars, chains,Trover 6 2 sets of tacklesaws,for 40 mill mill mill
writand and a isfalls, Theof plaintiff’slarge quantity belting.

dated thePlea,October the issue. Conversion5,1859. bygeneral
19thMarch,defendants On theon the 25th ofof 1857.alleged

Chandler,and and1854, and before Hazen Miltonthen,July, long
Dearborn, seized andF., and O. were pos-AmosBenjamin Lary,

in andof certain said onSuccess,sessed lands in Milan and county,
19th and saidsaid of said1854, Larys conveyedChandlersJuly,

conditionedLary,in fee and in to one Albert' G.premises mortgage,
thousandthe his dol-Albert,to said heirs and twelvepay assigns,
notes of thatlars, to the threeagreeably mortgagors’ promissory

two,inbearer,said or$4,000 each,of to the Albertdate, payable
and four with interestdate, annually.fromthree, respectivelyyears
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tbe sameSaid onandwas executedmortgage duly acknowledged
1854.22,and Deeds,recorded in oftide Coosday, JulyRegistry

aforOn the same G.1854, Lary,19th of the said Albertday July,
mort-andnotesvaluable and delivered saidconsideration, assigned
mort-Afterward,to the said1855,theaboutgage plaintiff. year

inbuilt an theextensive saw-mill ongagors premisesmortgaged
lathsMilan, boards,for the of clapboards,purpose manufacturing
saws,and 24and said mill of saidand intoshingles, procured put

inall of usedchains,said and the same werebars, falls,tackle and
used,and about said saw-mill, as such articles are accustomed to be

for,for about one 40 suedsaws,The other 16 theyear. composing
were never mill, theyused nor connected saidin, with although

wjt,were onfor to27, 1857,that Prior tobought purpose. April
the 1st and ChandlersDecember, 1856,of the saidday Larys
removed the to amill,saws in thefrom where were situatedthey
file room also removedthe for andmill, theyadjoining safe-keeping;
the in thefrom the it asidecoiled it and laidbelting up,gearing,
mill; and these until the samearticles remained in this condition
were taken andthem,the said and some ofby Chandlers, orLarys
carried ato Berlin onPalls, the same were soldH.,N. where duly
chattel executedthem, for a sufficient considerationmortgage, by
and delivered to the the first men-defendants in due form of onlaw,
tioned which inchattel recordedday, was thenmortgage properly
the town-clerk’s office in resided.said theMilan, where mortgagors

The toplaintiff sued a of the saidwrit mortgagorsentry against
recover the and sameof the thepossession premises,mortgaged

beenhaving 1856,and theduly returned, term,served at November
of Coos court of common he recovered a conditional judg-pleas,
ment therefor, and ofafterward the sued out his writ pos-plaintiff’
session, which, on the 25th executed1857,of wasMarch, byday
the sheriffj toof theby delivering possession premisesmortgaged
the and had theplaintiff, from thence hashitherto the plaintiff
possession satisfiedthereof, and the has not orbeen paidmortgage
in otherany way.

Before the withoutsuit, defendants,commencement of this the
the mort-plaintiff’s consent or virtue of the chattelbyknowledge,

theaforesaid, said 40 saws forsold and of thegage duly disposed
stim of sum of§140, and sold and said for theofdisposed belting
§50; but without manner ofthis in no or disposedhave waythey
or intermeddled take the chattel mort-with said toproperty, except

aforesaid.gage
The facts wereof law this state ofquestions arising upon agreed

and this courttransferred, such rendered aswas to bejudgment
should order.

Burns for theFletcher, plaintiff

Benton for theBay, defendants.

andSargent, J. Prom the ease it that the Chandlersappears
theseized onSuccess,of certain lands in Milan andLarys, being
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19th of 1854, the in A. G.July, same to oneconveyed mortgage
L., which was executed andrecorded,and wasmortgage duly by
the said A. G. onL., date,the of its and todeliveredday assigned
the plaintiff, with the notes secured it.by

The next theyear, 1855, a thebuilt saw-mill onmortgagors prem-
ises, and the for,articles here to millprocured sued into saidput
for use andthere, inall, saws,were sixteen of the usedthey except
said asmill, such more,articles are for aused, orcommonly year
and remained there till 18561, ;December that while thus situated
and thus used,' the commenced to fore-plaintiff' proceedings
close his on the that his writ of wasmortgage premises; entry
entered and a favor,conditional renderedwas in hisjudgment
and that thepossession 1857,was delivered to him March 25, of
whole under a writ ofpremises, founded on saidpossession judg-
ment.

In the mean time, after the had hisobtainedplaintiff judgment,
and before he the and thegot Chandler's tookpossession, Larys
saws and mill,from their in the andbelting appropriate places
removed them to other in the mill and the file roomplaces adjoin-

which aing, was of the for wherepart establishment, safe-keeping,
remained tillthey after the time the inwhen wasplaintiff' put pos-

session theof writ;whole thewhich,under his afterpremises,
Chandlers and took all the here in andLarys property controversy
carried it to Berlin and sameFalls, 27, the1857,April mortgaged
to these defendants, as thechattels, sufficientmortgage being upon
consideration, and executed and recorded.duly

Before the suit,commencement of this the defendants sold the
saws and their chattel inbelting but have noupon mortgage, way
sold or- of, or indisposed intermeddled of thewfithany way any
other to take the said as aforesaid.property, except mortgage

Now, theseupon facts as no arises as ofstated, toquestion any
the claimed this theproperty saws andby plaintiff except belting.
The defendants have ataken chattel of the other prop-mortgage

but it does noterty, that it has ever in theirbeenappear possession,
or that have ever used or inthey it or exer-appropriated any way,
cised acts of takeany over it to theownership except mortgage.
No demand has ever madebeen them for the and itupon property,
does not that had of the of theappear they situationany knowledge

or of the claim to it.property, plaintiff’s
If the had been demanded of the andproperty respondents, they

had refused it,to deliver but had claimed to hold it their mort­on
that would be evidence a The andgage, of conversion. Chandlers

beLarys liable for the from the andmay mill,removing property
their acts in secureit to their own would consti­debt,mortgaging
tute a conversion of it as this itthem,by plaintiff’ providedagainst
should be held that the suchwas as to theproperty passed plaintiff

theby of the real 386;estate. 12 H.v. N.mortgage Phelps,White
v.Doty 6 H.Hawkins, N. 247.

In addition to toof one who has no rightpurchasing property
theresell, must be the use, orto theholding possession purchaser’s

the of title or some the a con-to to constituteclaiming same,right
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Blake,version. 23 H. 13 H.46;v. v. N.Lathrop Hyde Noble,N.
494; 30 H.v. N. 164.Jones,Lovejoy

out of tbe the and thecase, then, but sawseveryLaying thing
let us see how the case stands as to those. The same rulebelting,

fixtures,as to asbetween and isapplies mortgagor mortgagee
and and and avendee, heir,between vendor executor whileapplied

different rule and tenant. v.between landlordapplies Kittredge
Woods,3 H. 503;N. Line Packets v.Despatch Bellamyof Manf.
Co., 12 H. and cases 23232, cited; Blake, 64;N. v. H.N.Lathrop

Janvrin,v. 41 N. H. 503.Wadleigh
Fixtures, and inadditions the nature of which arefixtures, placed

in a a after he has becomeby it,building mortgagor partmortgaged
of the as himbetween and the and can not berealty, mortgagee,

orremoved otherwise of him is inthedisposed whileby mortgage
force; Merchants Co., 306;Winslowv. Insurance 4 Met. Butler v.

40;7 Met. 54;v. 5 H. 11Page, Evans, Stewart,N. Colev.Pettengill
181;Cush. and in the last case it held,was not that the mort­only
could not remove such fixtures, but that third whogagor any person

should do so, or of the liableby permission wasrequest mortgagor,
for so to the the alldoing though continuedmortgagee, mortgagor

inthe while possession.
It is also well thatsettled, where such chattels have been so

attached and asused, to become of the whenparts realty, yet they,
the acts of theby severed andwrongful removed,weremortgagors,

and became chattels the inpersonal again, them stillproperty
remained in the and he could de bonisplaintiff, aspor­bring trespass
tatis, or trover for them as for other chattels. Pinkham v.personal

3Gale, 484;H.N. v.Sawyer 348;26 H. PlummerTwiss, N. v.
Plummer, 30 H. 570;N. v. 41 H. andJanvrin, 520,N.Wadleigh
cases cited.

thatSo thealthough have maintainedplaintiff might trespass
clausum, thequare Chandlers andagainst for andLarys, entering

thistaking if it shallaway property, be held to have become parts
of this he could also derealty, maintainyet bonis,trespass against
them for the chattelsaway severed,after were andcarrying they

orthem, troverconverting them or holderagainst any subsequent
under them, who should convert the use.same to their own The

thenonly here the andquestion is,to settle did sawsremaining
ever become of the as executor andbelting betweenparts realty,

heir?
As to the sixteen said toused,saws never can not be havethey

been so there,affixed. were in the mill or used ornever setThey
in attached it mere fact thatany to or of it. Theway any part

were isused there not suffi-they purchased with the intention to be
cient to make them andaffixed,fixtures. If had been oncethey
had been taken atfile,out to or to while the others wererepair
work in their the case for woulddifferent,would beplace, they
none the less be of the mill when for athus removedparts tempo-

than inrary when actual use.purpose,
Ai’ticles once affixed and inused such a as to become partsway
theof a tern-freehold, disannexed at the sale forthe time ofthough
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estate.the realthe ofstill by conveyanceporary purpose, pass
232; LathropLine Packets v. 12 N. H.Despatch Bellamy Co.,of Manf.

Blake, 66,23 N. H. and cases cited.v.
in theand usedthink saAVSthat had been setBut Ave that the

millas thea seemmore,for or as as it Avouldmill, year long(and
as themilltheuse,while thus in were as much a ofAvas partused)

offast towheel or the were made portionswater carriage. They
somewhatmill or in somethe bolts orby keys, way depending

case,thewhich,whether circular or saws,were uprightupon they
not show.does

of a build­and other essential to theMachines articles occupation
oraffixedin areor to the business carried on and whichit,ing

characterit, of thefastened to the freehold and used with partake
theofit areal become of andestate, conveyanceof part pass by

the fasten­the character ofdoes muchland. Nor so depend upon
ofthe natureotherwise,it or as doesbewhether uponing, slight

freehold.theuse,and its as connected with the use ofthe article
cases12 H. andCo., 233,Line v. N.Bellamy 232,Despatch Manf.

cited.
like aNow, saw,a would be grist-aboutsaw-mill-without $ny

ato beand mill-stones have been heldmill-stones,mill without
and tempo-removed from theirof the even when placepart realty,
mill. Andthedisannexed from the other ofsevered or partsrarily

dis-thusdifference,no whether the stoneit would make probably,
roomlaid in anannexed laid to be or was adjoiningwas up picked

an it be needed in itsoccasion when would appropriateawaiting
11 CokeCase,as was the case with these saws. Lyford’splace again,

mill is a known187,6 it is said aWheeler,50. in v. Mod.So Regina
if thethereof; therefore,and,in and are thelaw, so partsthing

it,mill-stones to orof a mill take out one of the pickowner gravel
it shallthe is severed from it,and devise the mill while stone yet

mill.as of thepartpass
notsee no reason the with equal pro-samewhy mayWe good

are actuallythe saws in abe held true of saw-mill. Theypriety
in mill much moreto other the stronglyattached the machinery

latter the stonecase, onlythe In thethe stone ofthan grist-mill.
shaftwork fixed to the of thethe iron top perpendicularrests upon

the force of whileand is there theit, kept byAvhich turns gravity,
and the sawexact,saws must nice,of the be strong;attachment

motion;lateraland so that there be nofast,made securemust be may
or other meansdriven,mustsaw,in the be,case keysand of upright

still,And thistension of the saw.theused to produce necessary
theis notseen,as we haveattachment, controllingmatter of the

case.in thecircumstance
connecteda mill runs wheelof from thealso, largeThe belting,

shaft,main horizontalover a drum thethe motive uponwith power,
are con-drums,other which beltswhich are various uponupon

of the machinery.distinct andwith the various portionsnected parts
anycould removed whole without removingthe bebeltingWhether
notwhether, it couldor as is the casethe ordinarily,of machinery,

remov-and shafts withoutfrom the drums altogether,be disengaged
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mill,some the or byof the attachments ofing orpermanent parts
endsthe arethe belts whichthedisuniting by removing bythongs

fastened the case does not show.usually together,
JBut when a mill so as to make beltsof kind is constructedany

ain run seem to bemill,order to the wouldnecessary, part,they
and as a as Someessential other of the mill.part grist-millsany
are main shaftconstructed in this with belt attached to theaway,
and connected with each of the anotherstones, bolt,run another to

smut-mill,to the are&c.; others with aconstructed cog-wheellarge
with other smaller itthat can be thrown into ,orcog-wheels, upon
it, to each of the other of the Inseveralcarry machinery.parts
one case, the drums and same office that thebelts theperform
wheels and do in the The is as necessaryother. beltinggearing
as the and as thedrums, both are in one ascase,necessary cog-

other;wheels are in the one of be removed,which perhaps,might
with as little trouble as thethe other. shouldthen,Why, cog-
wheels be as aconsidered of mill not sothe and the bepart belting
considered ?

In v. 41Janvrin, H.,N. before it held thatcited, wasWadleigh
the stanchion tie chainstie-up timbers, and'planks, staples,hinge

a estate,to barn a theof realbelonging passed by conveyance
had all been removed, for a fromalthough they temporary purpose,

the barn before the sale theof remained severed at thefarm, and
time the sale.of If these articles fixtures beenbecame by having
connected thewith as been,had and as theused,building wasthey

there,case we can seenot in the should notcase,thiswhy, belting
be aconsidered of the mill, when itpart necessarywas absolutely
for the of the case,mill for weoperation useful Thatany purpose.

coversthink, case;the whole of this and so do of themanyground
authorities there cited. So does v. InsuranceThe MerchantsWilson

4Co., 306;Met. Davis,Snedeckerv. 2 v.170;Kern. BakerWarring,
19 H. 325;N. v. 20 v.636;Walker Farren Stack­Sherman, Wend.

6 154,Greenl.pole, the last to foundeddecision seems bethough
a custom or inspecial the State of Maine.upon usage
doWe not intend to hold that a into a millsaw not be putmight

aand used for ofwithouttemporary purpose, keepingany design
or it there a asusing without its fixture sopermanently, becoming

theto with orland, that the of the mill of thepass owner and
it,in while thenot treatmachinery unincumbered, machinerymay

as and sell or or that the samepersonal it,property mortgage might
not be attached as thesuch, when, if he had sold or mortgaged
mill its reservation,with wholewithout theappurtenances, might
have hadin the thusand after thirdpassed conveyance, persons

in he itnor could beacquired it, it,could not treatrights afterward
treated as personal property.

tothe facts here is entitledstated,Upon we think the plaintiff
the therecover value of theand of belting.sawstwenty-four

theplaintiff.Judgmentfor


