
December, 4131861.]

v. Plaisted.State

voidable; bindingit Í3andmortgage personalof is not void butpropertyAn infant’s
until it is avoided.

mortgage,tbeclearly byMs not to be boundAny by showingact tbe infant intention
ofis a sufficient avoidance it.

time, tbeofjury,is for tbe under tbe instructionsquestion, is a reasonableTbe wbat
matters ofcourt, variety of to be on aspassedit a circumstancesdepends uponwhere

fact.
justify salea itsmortgageeconsent of the of chattel torequire tbeOur statutes written

is no to an indictmenta consent of tbe former answerby mortgagor,tbe and verbal
property.ofagainst mortgagortbe tbe for tbe sale suchunder statute

the on thehad,an indictment thatThis respondentwas alleging
a certain to onehorse Jacob1858,23d .of mortgagedAugust,day

and theexecuted,had beenWoods, duly properwhich mortgage
and andsworn to said Plaistedoath thereon had been subscribed by

had recorded inand that said beenWoods,said mortgage duly
inConcord,clerk of the of thethe office of the city City being city

resided at the time of said mort-the said Plaisted makingwhich
afterward, October,on the 30th ofand that namely, daygage;

saidsecured was and said1858, while the debt by mortgage unpaid
and in no canceled orforce,was in full discharged,waymortgage

the inthe said without consent of the saidwritingrespondent,
saidon the back of and on thetheWoods, mortgagemortgagee,

in said where saidthereof,the record officeof mortgagemargin
sold said horserecorded, &c.,was and is to one Jamesfraudulently,

said hadHicks, in who been dam-Lancaster,of county, greatly
in and was the such sale.injured byaged consequence, party

this term the offered to that at theAnd now at respondent prove
the note secured said andtime he whenbywhen signed mortgage,

and and oath,he executed said took subscribed said hemortgage
under the ofwas an infant twenty-one years;—age

the time of horse,that to of said sale saidAnd, also, andprior
Woods,of the said the said Jacobafter the execution mortgage,

had his verbal consent and to thethe given permissionmortgagee,
sell and of said horse.torespondent dispose

facts,that these ifThe court would constitute noproved,ruling
itand the was thedefense, State’s'respondent excepting, agreed by

that the of raisedcounsel law saidand questions byrespondent’s
case,as an determined,be transferred to beshould agreedruling

theand that either should thereafter have to trialrightparty by
jury.

for the State.Whidden, Solicitor,

Burns for theFletcher, respondent.£

If the of the infant were to beBartlett, J. mortgage regarded
;an it until it ratifiedcontract,as would be invalid wasexecutory

if it is until it isand it is deemed an executed contract, binding
25 v. 26 H.516;v. H. Carr N.Shaw,avoided. N.Edgerly Clough,
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295. The decision in 32Insurance H. is345,Co.v. N. notNoyes,
in conflict with these for the there exe­cases, contract was not
cuted. A of real estate a minor is deemed an exe­mortgage by

399;cuted contract. Miller,Palmer v. 25 Barb. Roberts v. Wiggin,
74;1 N. H. Robbinsv. 563;10 N. H. Ins. v.Eaton, Lent,Co.Eagle

6 638. All contractsPaige of infants effect manual de­taking by
so as to an interest not a mere arelivery, and notconvey power,

void but voidable. v. Parsons, 1804;Zouch 3 Burr. Bool v. Mix, 17
2131; Kent 236, 237, n.;Wend. and McPherson Inf. 468. The mort­

here took effect and title to thegage by delivery, passed mortgagee.
v. 99;37 N. H.Fergurson Clifford, ;Callv. 37N. H. 433­ LeachGray,

Kimball, 570;v. 34 Hall,N. H. Barker 302;v. 13 H. v.N. Fuller
29Rounceville, H. 562.N. see reason,We no totherefore, except

a of chattels from the rule iswhich tomortgage general applied
of real estate. v. West, 198;Heath 26 N. H. 28mortgages S. C.

;H. 108­ Low v. 5N. Har. &J.Gist, and n. act of the de­106, Any
fendant his intention' not to bound thisbe mort­clearly showing by

is a sufficient West, 199;avoidance of it. Heath v. 26 H.gage, N.
Roberts v. 1 75; 67;N. H. v. 34 2Wiggin, N. H.Campbell Cooper,

237,Kent and n.; Chit. Cont. Am. 155, and n. We think(10th Ed.)
an sale theunconditional of chattel is such an act. Themortgaged
case does show at the ofwhether, sale,not time the the defendant

a minor;was if he hewas avoid an salemight absolute of the
chattel; 293;Carr v. 26 H.N. and of course mort­thisClough,

heIf were of and it were to be held that he must dis-­gage. age,
affirm the a timewithin reasonable after hismortgage attaining

Richardson v. 9 370; 2majority 238,Vt. Kent and239,(see Boright,
n.;Chit. Cont. andn.; 170-173, and256, n.; Cont., ;sec. 272­Story

Ev., 369,sec. theGreenl. and still a rea­what would ben.), question,
time in case,sonable this would the circumstances,depend upon

and would be for the under the the court.instructions ofjury,
;v. 41Gove, N. H. 476­ v. 43Tyler Webster,Odlin N. H. 147. It is

therefore, to whether there re­unnecessary, is suchinquire any
as to a time inreasonable a case like thequirement present.

do not thinkthe verbalWe consent of the to the saléismortgagee
a answer to the asindictment,sufficient the statute expressly requires

to Stat.,consent a sale.a written Rev. ch. sec.8-10.justify 132,
arise inAnother this case, thequestion whether, ifmight

were the vendee aavoided, could be themortgage party injured by
statute;within the of the thebut views we havesale, meaning

theseem to of transferred.dispose sufficientlyexpressed questions
certified tomust, therefore,Our be the court at the trialopinion

that the evidence of the of the at the timeterm defendantminority
the of theof execution was that thebutcompetent;mortgage,

verbal assent of the to the sale chat-of themortgagee mortgaged
furnishes no defense to this indictment.tel


