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v.State Wilson.

therevises whole sub-constructively by a whichrepealedis statutela-\vcommonThe
operation.its continuedject and is inconsistent with

compact ofbuilding parta in thea penalty occupyingforimposesThe statute which
town, license, common rela-repealnot lawdoes theslaughter-house,a withouta as

nuisances.tive to

M.that E.law;a at commonfor nuisancean indictmentThis was
and divers other1858, on daysthe 1st of&c., June,onWilson, of,

arms, to aforce and near&e., withPembroke,times, &c.,and at
astreet, com-called Pembrokeaforesaid, beinginstreet P.public

divers citizens,of&c., near themon and dwelling-houseshighway,
andcause main-and without sufficient keep&c., did unlawfully

same,a under the and inand cellaratain certain slaughter-house,
&c., did kill andW-, on,the said E. M.he,said slaughter-house,

oxen, &c., on, &c.,and did cast and throwofnumberslargeslaughter
in theaforesaid; aforesaid,and cellar&c., into the cellaroffals,the

aforesaid, number,a to four-wit,didthe times keep largeduring
W., on,E. M. did feed said in&c.,and he the said hogsteen hogs,

offals, &c.,the means whereof diverscellar, &c., byuponthe
noxious smells and stenches,andnoisome, unwholesome, during,

and andof noxious unwholesome smokes&c.,and quantitieslarge
emitted, &c.,and there from saidwere thenon, &c., slaugh-vapors,
same, and the air in the&c.,the cellar under theter-house, and

around,and for a distance on the days,thereof, greatneighborhood
and filled with noi-many&c., thereby impregnated,was greatly

some, and and rendered&c., smells, has been&c., corrupted very
and commonto the nuisance ofunwholesome, &c., great damage
andState, &c.,this then thereall the citizens of inhabiting,good

theto the and&c., law, &c.,in evil example, contrary against
&c.peace,

indictment,the on théThe defendant moved to quash ground
law The courttakes the common remedy.that the statute away

returned,and a of theoverruled verdictmotion, guilty, beingthe
defendant for an arrest for reasonsmoved of appearingjudgment,

the case.upon

Minot thefor respondent.Mugridge,$
in of the1 re­this decided favorThe raised in case waspoint

That was an indictmentMerrimack,in v. Blake,State 1847.spondent
mademotions wereoffense;a the sameat common law for similar

sustainedin wereas this and samecase, theythe grounds;upon
court, andthe the wassuperior discharged.by respondent

the ofcovers ground119 the Revisedof StatutesChapter
indictment.,in thisnuisances of the character of those charged

nuisances,what aredetermineIt the health officers topowergives
removal, enforced bywith full andfor theirpower prevention

theof of-the8 for punishmentSectionpenalties.specific provides
the offor recoveryfense here and 211 provideschaptercharged;

the and limits the time ofpenalty, prosecution.
athatmakes qualified"Where a the subject,statute revises whole
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offense, which was before limits theabsolute, time and degree
of and where the same is topunishment, bepurpose accomplished,
that of the offense berestraining by the statute mustpunishment,
deemed a constructive of the commonrepeal law. Commonwealth

10 Pick.Cooley, 37.v.
8,section119, authorizes theChapter acts under the per­charged,

mission of the health officers. See Commonwealth 5 Pick.v. Chapin,
; State, 38;199­ v. 17Jennings 541;Pick. State 11v. Conn.Hyde,

59;12 545;Trustees v. Mass. 9Walker,v. N. H.King, Leighton ­
37 H.v. N. 295. TheCopp, time isof limited.prosecutionWakefield

Kimball,v. 21 Pick. 373;Commonwealth v. 428.Smith,State 7 Conn.
isA distinction to be made between statutes andoffenses,defining

and those to orprescribing punishments, privaterelating affecting
theIn latter a more strict construction Burnhamrights. prevails.
14Hotchkiss, ;Conn. 310­v. 2 420­Birdsall, ;v. Cow. BardenSprague

10 Pick. 388.Crocker, So,v. between thosealso, statutes, which
the same form of as the andgeneral remedy law,commongive

awhich differentprovidethose punishment. Stevenson,v.Gooch
371;Me. v. 1013 Commonwealth Mass. 390.Ruggles,

aThere are of decisions the when and farvariety upon howpoint,
as a ofa statute the common law or aoperates repeal previous

statutp, areor cumulative to it.only The distinctions suggested
of them.reconcile many

case,have not found awhere statuteanyWe act aanymaking
has not been a aoffense, of statute or thequalified repeal prior

the same act anlaw,common absolute offense.making

Fowler, Solicitor, for the State.
to wasThe motion since anquash overruled, indict­properly

370;is never Anon.,for nuisance onquashedment motion. 1 ReginaVent.
460; S. Ld. Raym. 1063;Salk. C.Wigg, 2 case,Cro.Lyton’s2v.

584; 140;Rex v. 1 12Inp. Yarton, Anon.,Car. Mod. 232Sid.of
242;Rex v. 12 Mod.234; Flint, 99;Rex v. 12Bracy, Mod. C.S.

371; 12Anon., 502;Mod. Rex 12 413;Comb. v. Mod.Sellinger,
Indict., H; Vin. Ab., S, 4; DacyCom. v.Indict., 2, Clinch,Dig.,

54.1 Sid.
motion in arrest ofThe should be denied. There isjudgment

in the of 119 inwhich, either ex­provisionsnothing chapter
orterms the commonnecessary law".by implication,press repeals

rule thus laid 135,is down Saund. n.The Williamsby Sergt. (1 4),
“ was aan offense commonWhere' lawpunishable byantecedently

indictment,as and a astatuteby providesproceeding, particular
there such is andcumulative,remedy, particular remedy pro­

hadbe either at common or under thelaw, statute.”mayceedings
50; 81;Cr. Whart. Cr. v. 2Queen 460;1 Russ L. Salk.Wigg,
1163; 161;Rex v. 3 & RexCarlisle,2 Ld. B. Ald. v. Woolston,Raym., ­

834; 268;152 v. Wend. J.Turnpike People, Bronson, See,Stra.
799;2 4Rex v. Burr. D. &. E.also, Robinson, Harris, 202;Rex v.­

2191;2 P. C. Co. Inst. 200­;Hale Com. Action upon Stat.Dig.,
Balme, 290;Rex &648;v. v. J.Jesse,State 7 G. StateCowp.(C);

9 353;v. Crittenden 5 v.Moore, 165; Almyv. Cow.Yerg. Wilson,
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; 10, ;389­ Rex v.5 175­ v. Johns.Harris, Coventry,Johns. Turnpike
2 832; Hooker, 524;Burr. Rex v.Bayall, Hartley Wright,v. Cowp.

3; Mariott,1 n. v.543; Case,1 Burr. Faulkner’s Saund. Rex250,
144; Rex v.263; 348;4 Mod. C. Carth. Rex 5 Mod.Greep,v.[S.

304; 120; Mariott,Comb. Cal. RexLaird,Stiles v. 5 v.Bradford,
398; 4;2 211, 25, Dixon, 10,1 Show. Hawk. P. C. ch. sec. Rex v.

1 40­ 2336; Case, Vent.; ;Mod. 1 Sid. Keble 477. StatutesBurgin’s
thein of the common are construedlaw, to bederogation strictly;
notdoctrine of is not Itfavored. willrepeal by implication,

that a law, statute, common,be held whether or isprior repealed
a statute no and noeffect,words to thatby containing express

words, unless the Í3 so as to leaveimplicationnegative strong
no reasonable that wasdoubt such the intention of the Legislature.

856; v.Cloths,U. S. v. CasesTwenty-five Crabbe George(U. S.) ­of
738;19 Ala. Brown v.Skeates, Miller, 474;4 Marsh. Hale v.J. J.

Barton, ; ;105­ Smith v. 1 65­ v.Dudley Barb.Moffatt, Young(Geo.)
McKenzie, 31; Co.,3 Schuyler ;v. Mercer 4 20­ Bruce v.Gilm.Kelly

4Schuyler, 221; 496;Gilm. State 9 Re-Woodside,v. Ired. Bush v.
1 Texas 455.public,

State v. said theBlake, defendant to decided in thishave beenby
in have no1847, of,we understand it is notcounty butknowledge

to and ifbe decided on the it is said to havereported; been,ground
it to be overruled.ought

An examination of the of will sat-119,provisions chapter
the court that it wasisfy not intended substitute thoseto pro-

visions for the common law nuisances. The actrelative to original
of 1799 related to Portsmouth. The Revised Statutes made it

aNot word or the com-general. negatives expressly impliedly
mon law of nuisances to indictmentliability persons maintaining
and fine, or of the nuisances to be abated.

9,Two 8 and aresections, taken from a actgeneral relating
innuisances,to 1830,1792. The secondpassed section(Stat. 159.)

the act of and1792,of the 8th of 119, forchapter provided licensing
to in the ofpersons occupy towns forbuildings compact parts

&c., as beslaughter-houses, without detri-they used,surely may
ment to the andhealth, without nuisance. Thepublic creating any

never to license maintainto aLegislature designed any body
nuisance. The defendant’s is in thatsubstance, when anposition

aindividual obtains license thefrom health officers to aoccupy
aas he is authorized tobuilding slaughter-house, &c., virtually

create and maintain a nuisance. No is tonecessaryargument
show the of such a construction.absurdity

The authorities cited for the defendant do not sustain his po-
;sition most of them, are it.carefully examined, inconsistent with

The 119th of the Revised was notchapter Statutes designed
to cover the whole of nuisances. It is limited to nuisancessubject

to the are nuisancesinjurious health. Butpublic many things
arewhich smell,not for aunwholesome, as, instance,actually

not to life and uncom­injurious health, rendermay property
fortable. White, Smith,Rex v. 1 338.Burr. of noises. Rex v.So
1 Stra. 704. watercourses,Obstructions to andhighways public
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and arehouses nuisances. To these this statute hasdisorderly no
The defendant hisrests onapplication. theargument mainly

8th section of 119. But that section is limited tochapter slaughter-
houses, &c., in the a town,of nopartcompact making provision
for or them elsewhere. The healthlicensing officerspunishing
can elsewhere,not license nuisances and slaughter-houses may
be so out of the of á town as to becompact partmanaged
a nuisance. The whole even of there-subject, slaughter-houses,
fore, is innot embraced the statute.

The indictment is not for apresent andkeeping slaughter-house
a nuisance within the a town,of butmaintaining compact part

near a andcommon near the of divers citizens.highway, dwellings
The health officers can not license a thus situated,slaughter-house
so that his own his falls to theupon positiontheory ground.

-It is believed statutes similar to those ofsubstantially chapter
119 have existed in Massachusetts for more than sixty years,
and can there,we not. learn that has arisen orany here,question

in Blake,v. of the of maintainers ofState commonexcept liability
nuisances to indictment at law,common indictments forthough
such offenses have been common. Commonwealth 13v. Met.Brown,

;365­ 6Commonwealthv. Cush. 80.Smith,

aC. J. This is motion in arrest ofBell, on thejudgment,
that the indictment at common is takenground by lawproceeding

ch.Stat.,our statute. Rev. 119.away by
The motion to the indictment was addressed to the discre­quash

tion of the and such a motioncourt, be re­may properlyalways
in 240;fused cases of doubt. Whart. Cr. 1Law, Cr.Chitty Law,

35; 2299; C.,Cr. Pl. Hawk. P. ch. 25,Archb. sec. 146. No ex­
have been taken onto thisception appears point.

If the indictment is taken theby Revisedproceeding away by
Statutes, it is But the doeslaw not favorby implication only.

1 Ab., Statute, D.;a Bac. Bowen Lease,v.repeal implication.by
226. has ever confined to5 Hill It been as little asrepealing -pos­

the statute. aresible of two actspreceding Although seemingly
shall, if have such constructionthey thatyet possible,repugnant,

not be a of the formerthe latter Bac.repealmay by implication.
Ab., Statute, ; Case, 63;Foster’s 11 Case,D­ Co. 347;Weston’s Dyer

24 Pick. 298. AndCo.,v. the sameSnell Bridgewater prin­
to the of the 1common law.ciple applies implied repeal Bla.

88.Com.
First,cases of are found: where theTwo such implied repeal

are andof the later law so inconsistent with repugnantprovisions
law, statute,to the common or some earlier that both can not be in

an­contrarías is a maxim ofposterioresprioresforce. abrogant,Leges
date; ;;1 b­ 11 Co. 62­ from the civil law.25,cient borrowedCo.

26,1, 2 1674; 88;and n. Atk. Bla. Com.3, 1, 4, 4; CommonwealthDig.
10 39. But an statutePick. older will not beCooley, repealed byv.

one, former,recent unless the latter the ora more expressly negative
the of the two statutes areunless provision’s manifestly repugnant,

orcase the earlier enactment modifiedin which will be impliedly
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Statutes, 6, 132;E, sec.525,9 Bla. 10 Vin. Ab.89;Com.repealed.
2 9 &673; M. WhenSeaman,Dwar. Stat. Dakins v. W. 777.638,

both mayboth the are substance such thataffirmative,acts and the
shallformer,the butstand the latter does not repeal theytogether,

34;and note90,both have 1 Bla. Com. Shars.a concurrent operation.
Parliament,Case; 1114;11 2 P. Com.62, Dig.,Co. East C.Robinson's

;2 v., Potter, Orphan320­9; v. Barb. McCarteeC.)Williams (S.R­
Dela­37; Morris v.506;9 4As., Hall,Cow. Bcals v. How. (U. S.)

ware of law and construction4 & 461. The ruleCo., W. S. general
not ais an of Parliament does createthat where actundoubtedly

a whichoffense,or adds to or offensebut aduty dutyonly remedy
must,existed be as This rulebefore, it is to construed cumulative.
each..to inhowever, with due thebe languageattentionapplied

v.Ab., 299;Bac. MiddletonD; Rex v.Statute, Jackson, Cowp.
2 675.Crofts, Atk.

is two statutesWhere there a difference in the whole ofpurview
notsame the former isto theapparently subject, repealed.relating

Downs, 3 569;Bowen v. v. T. R. Dwar.Lease, 225;5 Hill King
; heldStat. 674 and in 15 East it was that twoBuck, 371,Goldson v.

acts to beto the same severalsubject, confirming powersrelating
exercised andfor different well subsistmightpurposes, together,
the former not be repealed by implication.

aSecond. If law is revised newthe whole of a former by
statute, to theand the be intendedlatter to prescribeappears

rules the ofwhich should thatonly subject, particularsgovern
the old aslaw in differ will be'theywhich repealedregarded

;3 How. 636­ Dexter v.by Fairbairn,Davies v.implication. S.)(U.
Allen, ;16 1Barb. 18­ v. Ashm. 179­ v. Bos­; Cromby,Com. Goddard
ton, 20 Pick. 410.

If a allstatute embrace the of antecedentprovisionsrevising
laws on the same and reduce them to one suchsystem,subject,

revised,statute the statutes withoutvirtually repeals any expression
to that is them.effect, and there no betweenthough repugnancy

;12 Mass. 537­Buttrick, ; King,Goodenowv. 7 Mass. 140­ Bartlett v.
39;21;4 v. 10 Pick.Cooley,Pick. CommonwealthAshley, Ap’t,

62;Watrous,v. 8White, ;Mason 1 Pick. 452­ v. Tex. IllinoisRogers
v. 6 B. Monroe 146.334; Luckett,Canal 14 Ill. v.GorhamChicago,

And a are in thewhere some of revised statute omittedparts
are to berevision, construction,are to revived butnot bethey by

43; Men­considered as v. 1 Pick. Rutland v.annulled. Ellis Paige,
don, Marett,; ;1 Pick. v. 9 Pick. Towlev.154­ 97­Walpole,Blackburne

346; Cox,3 v. 3122; Brackett,Greenl. 30Farr v. Vt. Giddings
;609­ 59;Vt. 9 H. v. 37Walker, Phelps,v. N.Laighton Wakefield

H. 304.N.
And if the whole-same a statute revisestheupon principle,

qualifiedof a offensethatoffense,an forsubject example, making
absolute, ox;. Timé or mode ofwhich the"was before changing

a ofof it bo repealor theprosecution, degree may.punishment,
common,the law.

the healthStat.,the ch.instatute hereBy question (Rev. 119),
and removalofficers for the preventionmakemay regulations



STATE v. WILSON. [Merrimack,420

of anuisances, under but it does not thatpenalty, appear any
such have Pembroke,been made in nor ifregulations any, what

are, and thisthey be dismissed. Itprovision may well bemay
ifdoubted, however, such could ef-municipal regulations have the

fect to the law.commonrepeal
The health officers are authorized to remove nuisances at the

of the owner orexpense of the or inclosureoccupier building
in found;which arethey but this is consistent with the con-quite
tinuance theof law for the oninflicting punishment public wrong
those who are with nuisances.chargeable

A is thoseon who or leavepenalty imposed in or nearplace any
streetpublic substance liable to become offensive orany injurious

health;to the it isbut apublic quite that this is newapparent
offense, different from that of nuisance.entirely

The is onesection the which seemsonly to be in conflicteighth
with the as andcommon law to here the isnuisances, conflict only
seeming.

“ If shall use or in thepersonany occupy any building compact
of apart town, for for ortallow, forany slaughter-house, trying

or theleather, for of orcurrying skins, withoutdeposit green pelts
permission of the health he shall incur a of ten dol-officers, penalty
lars for each month in which the said shall be sobuilding occupied.”

A and so of the otherslaughter-house, thisbuildings required by
act be licensed,to is not of course a nuisance. are all liableThey
to become such or and it is doubtlessby mismanagement neglect;
for this reason that a license from the board of health is required,
that be excluded'fromthey may compact neighborhoods. Though
not nuisances, are liable to underthey be, the most careful manage-

atment, times offensive to those reside orwho have occasionupon
to inbe the streets arewhere situated. Those whothey keep

in license,the of towns without areslaughter-houses compact parts
made liable to the the statute, whetherpenalty imposed by equally

nuisances;their are or are not and it nobuildings would be
defense to a iffor the the mostprosecution penalty, complete

could be that were not nuisances.proof produced they
It would be but a and redress a nuisance,forpoor inadequate

such as a thebecome, that officershealth haveslaughter-house may
the to enter and remove offensive matters thatright any may

found in such a at ofbe the the owner.building, expense
The of a is a ofcompact town somewhat indefinitepart phrase

extent. A be a if ill orslaughter-house nuisance,may managed
it in no sense in the abe ofneglected, maythough compact part

town. This statute can have no to such a Ifhouse.application
for the it awould defense that theprosecuted bepenalty, perfect

town,is in and,not the of abuilding compact part consequently,
notdoes come the thewithin of law. It is notprovisions alleged,

and does the herenot that inconsequently appear, building ques­
tion is in Pembroke,the of the town of and nocompact part pre­

can be entertained that effect. is itsumption to It1 wasalleged
near to a Pembroke,street called Pembroke instreet,public being
a common and near the of divershighway, gooddwelling-houses
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does not thatsituated, but this importthe therecitizens of State
inistown,the if there placeis in the of anythe compact partplace'

entitled to thatthe town designation.
well be in forceand this statutecommon law may togetherThe

áhave a license to occupyas the same A mayto property. party
atolicense maintaina This is noas slaughter-house.building

removeare authorized tothe health officersnuisance because
and the shouldfrom it his ifoffensive matters at buildingexpense,

nuisance, no whyis reasonas to a therebe so becomemanaged
offense.the common lawand forhe not be indictedmay punished

inis athen that this statuteclear, policeIt seems regulation,
towns; it does notof thatforce and to the compact partsapplicable

nui-nornuisances,the of ofcover whole slaughter-housesubject
andeither;it of that theif, indeed, coverssances, part purviewany
dis-areof the common and of this entirelylaw statutepurpose

ortinct; naturally preventthis statute does not necessarilythat
in-and is notlaw,the the commonor interfere with ofapplication

it; and that the offenseand does notit,consistent with supersede
innot embraced affected the statute.here is or bycharged

in therefore denied.The motion arrest must be

v. Greenleaf.Fellows

Statutes, ofassignmentan is for the benefitchapter“Where made under 134 Revised
creditors, chap-requirementsis and to of thataccordingand executed to thesworn
ter, creditors, ofparttheany prejudicialand is to either onwithout conditions
debtor, creditor, presumedthe beassignee,or the assent of all creditors same will.to

proved.until their isdissent
assignment,A sues debtor and trusteescreditor thus dissents from such an and thewho

hands, otherassignee, only surplus assignee’sthe will take the in after all thethe
paidcreditors are do not dissent.who

arean creditors contains conditions whichassignmentBut where for the benefit of
debtor, creditors,creditors, or thepartunfavorable to on the of the theeither

theassignee, be that avoidpresumed,so that the assent of creditors will not will
asassignment, any assigneeand thepersonso that shall sue the debtor summonwho

hands,trustee, cred-assignee’s anyin as otheragainstall the thepropertywill hold
itors, they assignment or not.whether have assented to the

contain, any provi-assignment only need but should not containSuch not does not to
it,it, isparties properlyfor if itsignsion the creditors to or become to because

of creditorsassignee,the the assentdrawn and executed the debtor andbetween
so, void, have assentedbe as as to whopresumed,will and if not it will well thosebe

it, asto those have not.who
firm, ben-assignee, for theassignment byAn of to anpropertya a of all hismember

creditors, his inter-butonly property,efit of his not all hisconveywill individual
inest the company property.

com-after thesurplusin interest in thecompany onlySuch interest the is anproperty
pany are paid.debts

tobelongingpropertyTherefore of receivesassignee partner,an an whoindividual
member, chargeable partnershipforthe firm of is a be suchpartnerwhich such will

if firm.property, summoned of theas trustee


