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Londonderry.Hillsborough County v.

statute,obligation bycreateddischarge legalaimplied promiselies on an toAssumpsit
remedy expressly given.isunless some other

is,notice, thatspecial assumpsitto in actions of where thegeneral regardThe rule in
lying properlyis as more in thealleged pleadingin the to be consideredmatter

defendant, the declaration shouldthan of the there state thatknowledge plaintiffof the
thereof; does not lie more properlybut the matter inthe defendant had notice when

defendant, needthan of the notice not be averred.knowledge plaintiffthe of the
money supportfor of an insane atby county, paid pauperan a for the theIn action

by judge probateorder of the ofAsylum, he had been committed (underto which
Stat., 9, chargeable for saidagainst pauper’s support,secs. 11 and a town15),Rev. ch.

of the proceedings bythe declaration should aver notice to the defendant town
liable.soughtit is to bewhich made

case,is averred in such a there is no need of anproperlyBut notice averment ofwhere
brought.a demand before suit

the statute to recover a certainAssupmsit, sumupon ofbrought
to have been out said for thecountypaid bymoney alleged support

at theand maintenance of one Parker G-.Melvin New-Hampshire
for the Insane.Asylum

declaration is asThe follows:
“In a of the case for that the Revised Statutes of saidplea by

on the 23d of itDecember, 1842,State is otherpassed day among
enacted, that insane committedperson to thethings any asylum

the theNew-Hampshire for courtAsylum by(meaning anyInsane),
of shallor be the fromjudge probate, supported by whichcounty

committed, and sum so behe was recoveredany may thepaid by
town,of or with hiscounty any county, person, chai’geable support.”

“And said of thatavers,county 16, oneJuly 1859,Hillsborough
aMelvin,Parker G-. then resident of in saidLitchfield, atcounty,

a term of the court held at Manchesterprobate within andspecial
saidfor said on last named decreedwas to he ancounty, insaneday,

and committed towas said from said theperson, asylum county by
thenCross,David of forHonorable saidjudge probate andcounty,

ever since been therehas at the ofsupported saidexpense county,
said time saidand its commissioners, didduring county, by and

out and thehave for andpaid expended necessary mainte­support
of said Melvin at saidnance from 19,1859, toasylum, July January

and27, 1862, inclusive, said 19th of andday 1859,including July,
of 1862, board,said 27th forJanuary, medi­day lodging, washing,
attendance,medical and andcines, toclothing postage, according

in the annexed the sum ofaccount,the four hundredspecification
and nine indollars cents And the said avers thatcountymoney.

at the time theof of said Melvin to said hecommitting asylum,
himself,and unable to and thatwas there was nopoor support

or otherrelative, with his andcounty, person, chargeable support,
that the said of said Melvin to said was neces­committing asylum

in law;and accordance with and Mel­that, 16, 1859, saidsary July
vin had a settlement in said oftown.legal Londonderry, whereby
said town is for his andlaw liable for thebychargeable support,
same; means of all which said said of London­townby premises,

and is liable to to the said the aforesaidbecame,derry pay county
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insum of four hundred and nine and considerationcents,dollars
aforesaid, theaforesaid,at the to at Nashuathereof, wit,county

of thesaid on theafterward, writ,town of toLondonderry day
sumthe samewrit,date of this the said to itpromised county pay

demand;on &c.yet, though requested,”
anda demurrer,To this declaration the defendant filed special

showed to the court the causes of demurrer:following
themadebeen byNo sufficient demand is to have(1.) alleged

claimon the defendant for the of theplaintiff payment plaintiff’s
thebefore commencement of the suit.

the case,Because the an action onaction should have been(2.)
not in assumpsit.

And the the demurrer reserved.werequestions arising upon

B.J. for theClarke,Solicitor, plaintiff.

S. IV. theBell, for defendant.

demurrer,theSargent, J. Two are raised byquestions only
action shouldthat no sufficient demand is that the(1) alleged, (2)

have been case and demurrernot The second ofassumpsit. ground
is not tenable. an tolies on dischargeAssumpsit implied promise

Green,a Rann v.statute; 73;created 1 N. P.Sel.legal byobligation
theand the a coextensive with474; lawCowp. implies promise
dueIt is the that for accruing,obligation. general rule, money

under the bemayof a the action ofstatute,provisions assumpsit
Bell v.unless some other is given.supported, remedy expressly

224;4Burrows, 129; Westminster, Vt.Bull. N. P. Brookline v.
17;3 Dan­Milton,2 Vt.Windham, 149;v. Vt. Essex v.Londonderry

6 Bath v.621;villev. Vt. 19 Vt.Putney, 512; Pawlet v. Sandgate,
5 Mass. 325.Freeport,

the de-And, defective,the declaration is yetalthough evidently
has demand was madedefect,murrer not the true that noassigned

itis,the defendants. The real defect in the declaration thatupon
is not that the defendant had of thetown notice proceedingsalleged

which are defect haveto be made liable. thisby Perhaps mightthey
thedemand,been remedied an a not becauseofby allegation

anot until but because demanddemanded,would bemoney payable
for the in the of all other amount ornotice, mightabsencemoney,

suchbe to notice.equivalent
The rule in in actions ofto notice assump­general specialregard

the is to be con­is,sit “that where matter in thealleged pleading
sidered more of theas in the plaintifflying properly knowledge
than of the there the to state that thedefendant, declaration ought
defendant had does notthereof;notice the matter liebut where

themore in the than of de­of theproperly plaintiffknowledge
fendant, 328; 110;notice need not be averred. 1 Ch. Pl. 1 N. P.Sel.

note;1 432. In the latter62, a,Saund. Cro. Jac.Case,Henning’s
andtwo of thecase, ofweights plaintiff,Hennings bought barley

as receive ofto for them much as the shouldpromised pay plaintiff
one a in a Thebushel.else, provedany abating only penny plaintiff
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forthisafter agreement,of barley,that he sold to J. S. two weights
toamountedbushel,on everythewhich,18 pennyabatingpounds,

and hadactionhis10 and thereupon brought17 pounds shillings,
did notitarrested becausewasBut the judgmentjudgment.

defendant.to thethat notice was givenin the declarationappear
it had beenthat ifmade,difference wasAnd in that case this

paid,a personas J. S. particularhe should as muchthat payagreed
atthem, the defendantthenand he named betweenbe indifferently

tonot giveis boundhim, and thehis of plaintiffshallperil inquire
and woulduncertain, onlynotice the is; whenbut person altogether

notand wouldmade,sale wTasbe theknown to the whenplaintiff
action,to thisentitle himselftothen,be at all,known to the defendant

v.is Powdeeffectthe samethe Toto notice.plaintiff giveought
228.Toder, Cro. Jac.492;Cro. v.BradleyJac.Hagger,

thatrecitesThe writease us.Now let us examine the before
com­insanethat personof statute which anytheportion provides

be&c.,shall sup­ofmitted theto the by judge probate,asylum
theand thatcommitted,he wasthe from whichported by county

town, or person,thus be recovered of any county,money maypaid
15;9, Comp.ch. sec.Stat.,his Rev.withchargeable support.

“that ifand 11 of the same chapter providesStat. 57 58. Section
itas to renderinsane is in dangeroussuch conditionany person

byhe of upon petitionthat should at thebe large, probate,judge
inof the town whichand notice to the selectmensuchany person,

as theotheris,such insane or to his or any person,person guardian
and aissuednoticefiled,beorder, whichmay petition mayjudge
insanesuchin commitotherwise,had vacation or mayhearing

and the declarationthe the statuteto Nowperson asylum.” taking
defendant.to thefail to show notice whateverthey anytogether,
of notice.an avermentNor is that amounts tothere any thing

knowledgefail aver or to home to the defendant anytoThey bring
ever com­Melvin wasthe thatof of the or of factany proceedings,

been made liablethe had evermitted the or thatto asylum, county
until suitaccountto had on his brought.or ever paid anypay thing
made one.be by anyThe to the ofjudge mayprobatecomplaint

onesomecase,such amade, byIt most to be inwould be likely
to the select­noticeresided. Thewhere the maypauper judge give

heone elseor toresides,the anymen the town where pauperof
case,in thisease theBut the finds that pauper,thinkmay proper.

selectmen,thetoso that if notice wasLitchfield,in givenresided
and theit, pauper havingknow ofthis defendant nothingmight

wastheof of plaintiffbeen order the probate,committed by judge
theandin to thethe first instance asylum,liable for his support

the county,made againstwould be out directlybills for his support
allthat from thatnotice;receive sonoand the defendant might

bestatute toand from that thecase, requiresis in the alldisclosed
about theall pro­knowcase,done a the wouldin such plaintiff

thethink"Weknow nothing.and the defendant mightceedings,
court,in thethe probatestatedafterplaintiff, proceedingshaving

theofand theat the paymentthe the asylum,of paupersupport
declaration,in hisin casefacts thethe and the otherbills county,by
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should have added this all which hadaverment, “of the defendant
due notice, said defendant became in considera­whereby liable, and
tion thereof &c. 500;v.promised,” 5 Wend.Hoffman,Clough

Tuck,Glover v. 24 153; 238;Wend. Lent Mass.v. 10Paddleford,
Smith,Farwell v. 12 87;Pick. 22 Brown518;Hatch Pick.White,v.

v. Smith, 1 N. H. 36; Ludlow,v. & 117;Cooke 5 Bos. Pul. Bountree
v. 1 B.Kendrick, 189; 624;Mon. Rix v. 5 v.Holland, T. R. Smith
Goffe, 475;Salk. C., 1126;S. 2 Ld. & 132.1 Saund. Ev.Pl.Raym.

To such an in the andsupport writ as toallegation tending prove
notice, notice the of defendantany given to theby probatejudge
of the him,before or notice authorities oftheproceedings any by

inor theLitchfield, abseuce of afterthese, a demand theby plaintiff
payment, be But a ofmight withcompetent. allegationproper
notice, no demand need averred,be the not makebecause statute does
the on demand or case like thison but in amoney payable request,
we think aver,the declaration should and the should showproof
notice theto beforedefendant suit The maybrought. plaintiff
desire to make this amendment for thehis own as ofmanysafety,
cases hold that a ofdefect this kind would be forgroundgood

the But as the is asinasmuch declarationarresting judgment. good
as the demurrer, we thethink should tohave leaveplaintiff amend,

•on motion at the trial without costs.term,

State v. Dowd.

copy by magistratethe of a beforerecognizanceWhere the sent to court whomthis
taken,it was a of as thatcopy recognizance excepttaken was correct the wherever

“ occurred,in the original recognizance the theSupreme- Judicial Court”words
thereof,copy contained the of instead and the de-pleas”words “court common

Court, hisfendant called at said of said default en-Supremewas term andJudicial
motion,record, ;tered of on it holdand scire issued to have execution wasfacias

that by magistratethe thecopy might correctingbe amended mistake 'of the and
making copy original recognizance.to thecorrespondthe with

Any court, even, mayrecords of this or after bejudgment, judgmentsbefore and
amended asso to correct clerical errors and mistakes.

Debt on a enteredto have been into byrecognizance, alleged
the defendant before of Manchester,the the court ofjustice police
on the of taken the de-1860,29th November an byupon appeal

defendant,fendant from a of that thecourt uponjudgment against
for entered at thea an assault. This action was Maycomplaint

term, 1861. The that the wasdeclaration alleged recognizance
that if his atconditioned Dowd should make appearancepersonal

Court, Manchester,Judicial then to be held atthe nextSupreme
ofand for said of on the first Tuesdaywithin county Hillsborough,

1861, and his said and abideeffect,withJanuary, prosecute appeal
the order of said court &c.thereon, then,


