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ofin this and acase, think,we sustainedare, weightjury by great
v.Hayesthem, those areauthority. cited,besideAmong already

4Ward, Meere, Coxe123,Johns. Ch. and cases Parte 1cited; Ex
;63; 3 457­Shaw, ;v. M. &K. 190­ 2Butler,v.Hodgson Sim.Capel

Crockett, 401,1 Sim. & 2 Port.Price, 58;v. Wolten v.Williams St.
Ala.413; 425; Hester,Sullivan v. 4 Ind. v. 10Morrow, Russell

2237-241;v.536; Marshall 20 Penn.Kirkpatrick, St. Harris)(9
346,L. C. 350.342,Am. of these cases to the pointSeveral go

asthe creditor, bill,in his hands note orthat ahaving negotiable
indorsers;is andcollateral bound to due notice tosecurity, give

has the inthis, think,we to New-­been understood be lawalways
Hampshire.

There must then be
on theverdict.Judgment

Philbrick v. Buxton.

on to an as recov-recognizance prosecute appeal pay mightIn debt a and such costs be
ered, recordum,be set declara-prout paiet perthe breach should a or theout with

will bad ontion be demurrer.

an action of a entered intowas debt on uponThis recognizance
a the court of common condi-from of pleas,an appeal judgment

the and all costs in the finalwhich,totioned appeal payprosecute
be the defendant.recoveredmight againstjudgment,

in the it wasThe breach was not butalleged appeal,prosecuting
the of record. Por this and variousstated that breachnot appeared

the defendant demurred to thenot tocauses, state,other necessary
declaration.

Stanley,for theMorrison plaintiff.

1. for the defendant.Smith,W.

theIn order at a solution ofJ. to arriveBellows, satisfactory
thethe toraised it be well considerby demurrer, mayquestions

of the innature obligation question.
aof debtthen,A is an of recordrecognizance, acknowledgment

andlaw,and theis known to the commondue, highest security
If intoa can be enteredlike the record.proved only byjudgment

it in ordercourt,a of the or an must,inferiorjustice peace,before
andit a record,effect as be filed in a court ofto give recognizance,

records,a In likenature,matter of record there. its otherbecome
and is of theabsolute conclusive evidence obliga-it imports verity,

thatentered into the and far ait is sobytion judgmentcognizor;
the award enforce uponit will of execution touphold payment

theis ascire which andfacias, judicial solely uponwrit grounded
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record; Co. 290­ 2; 71;L. there anSaund. no ofbeing necessity
action at law and a as in the case otherobtaining ofjudgment,
contracts. aIndeed, it has been held that a andrecognizance

arejudgment ;both matters of record and of and thatequal degree
other;one can not inbe determined or theconsequently merged

and that the have once had inalthough plaintiff may judgment
debt on the he still on the instrumentrecognizance, may proceed
itself; 2v. ; H;Preston Cro. Eliz. 817­ Chit.Preston, 412,Pl. note

in this like two one rendered in anstanding, respect, judgments,
action of debt the other. v. 5Pearson,Weeks H. 324.upon N.

also,So, in the scire anand in action of thefacias, debt, recogni­
zance should set out with abe prout and thepatet per recordum,

is md tielrecord.proper plea
These 2are inviews sustained Tidd Pr. 983­ 1general ; Chit.

371;Pl. 63;Treasurer v. 14 Vt.Merrill, 4 Den.People Kane,v.
;539­ v. 39State N. H. ItKinne, 138. would seem to follow logic­
that whatever aally, is to constitute tonecessary complete right

should berecover, ;the record and that aloneproved by for being
a debt of record which execution beupon awarded, it would bemay

to the aall to factcontrary essential to theanalogies permit right
beto aproved by parol. If, then, to the iscomplete right money

made, the terms of totheby a futuredependrecognizance, upon
thatevent, ;or it wouldnot seem to be essentialmay may happen

itsto as acharacter that the record should the factshowjudgment,
thewhich renders andabsolute no conditional.obligation longer

it is inheld criminal whereAccordingly very generally cases, recog­
arenizances for the of thechiefly thatappearance principal, the

default must shown the record. This isbe intimatedby strongly
J.,C. in 4 H.Richardson, 366,State v. andby Chesley, N. is dis­

laid inEastman, J.,down v. 39tinctly Kinne,State H.by N. 138.
And Ford,such is the doctrine 4 641;of v. Mass.Bridge Thomp­
son v. 13 v. 15People, 696; People, 418;Ill. Ill.Kennedy People v.

169;19 Ill. 20 Ill.Witt, 381;v.Connor UnitedPeople, States v.
2Rundlett, 41;Curt. C. v. 3 280;C. State Grigsby, Yerg. White v.

5 14State, ; Merrill, 63;183­ Treasurer v. Vt.Yerg. v.People Van
4 Wend. 393. has been theSuch, also,Epes, general inpractice

State, v. 4Chesley, ;this as is in State N. H. 366­ and it issuggested
we the nature of thefounded, in and thethink, incon­obligation,

of to establish factsto materialgruity parol proof to theresorting
of a debt of record.validity

The same reasons to in causes,civilapply equally recognizances
;where are the andindividuals conusees that view theupon law of

bail,this State is notice to the andframed, which arequires return
of non est inventus the final before the bail' canupon process, be

It true that indorsementis his theuponcharged. undertaking, by
writ, a theis not in form statute it abutrecognizance; gives

aand for it all matter of ;similar recordeffect, provides making
scire andand also the same it willfacias, be-provides remedy by

seen in thethat the form in Bell’s Justice returngiven (p. 200) upon
the is out a recordum.patet perexecution set withcorrectly prout

In in case of nothe of the bail,England, recognizance proceed-
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the adcapiascan had it until return of thebe uponings satisfacien-
sameenrolled inmust have been thedum, and as the recognizance
willall facts to therecord,of the essential plaintiff’s rightcourt

in orrecord, cases,as in criminal and neitherof Englandappear
factsit that of those bemayState could be contended anythis

shown by parol.
the fail tocase of ifIn the on appeals, appellantrecognizances

suchthe enters his forthenter his complaint, settingappeal, appellee
willand the below beof the thereuponfailure appellant, judgment

the the breach of condition ofaffirmed; and thus record will show
cases where the condition of thein recognizancethe recognizance

inas in this fromcosts,to Stateappeals justice judgments;is pay
all as thethat the should such damages plaintiffprincipal payor

execu-or render himself to be taken inrecover, otherwiseshould
failin the recordtion, in of bailrecognizances mayas England;

it be ob-to state the of the but willterms non-payment money,in
the record of the show all that would bethat willserved judgment

an ait, is,to action of that sub-maintain debt uponrequired
isand, in the case of the execution returnedbail,judgment,sisting
to militatethat these canunsatisfied. So cases not be saidwholly

thea doctrine the forfeiture to be shown byrequiringagainst
of from underThere be cases this doctrinemay departurerecord.

isthe we think,statute butprovisions, doctrine,generalspecial
established.well

is the toit said that however rule be inBut may respect recogni­
norin criminal it does not to tocases, cases,civilzances apply

the thinkfrom nature of theof debt —but weobligation,actions
can well in isdistinction be founded nor anysuch principle;no

cited to sustain it. On the some of the casesContrary,authority
exists,to that such and thoseshow no distinction amongtendcited

cited; Green,v. v. 12Kinne,are State before Commonwealthcases
; ;4 Den. 4 H. 466­1; Kane,v. 530­ State v. N.Chesley,StateMass.

taken in a civil suit.the was substantiallyrecognizancewhere
then aver that theis, whether it was tonecessaryThe question

of cancondition record. Whatever be shownof appearsbreach
set a patetthe record should be forth with proutregularlyonly by

else or will defective. Ch.the declaration berecordum, pleaper
Cooke,v. Eliz.371; ; May Spencer,Cro. v. T. Raym.Corbet 466­Pl.

James, 122, case,Willes 127. In this last the ruleMorse v.50;
a under toto of havejustification processplea allegedwas applied

it not out with areturned; and was held bad because setbeen
it admitted that itrecordum, was would beper althoughpatetprout

The same doc­where the record was but inducement.otherwise
in 11 East andLyon, 565,Powdich v. notesis recognizedtrine

ch. sec.Ann,to the statute of 4 1.16,referring
is the must be defective.result that declarationThe adjudged

formal, and canother causes of demurrer are merely easilyThe
in an amended and not thereforedeclaration, we haveavoidedbe

to consider an amendment willnow,it them asnecessarydeemed
admit.in if the state the record willevent, ofanybe required,
sustained.Demurrer


