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Sanborn v. Leavitt.

possession, ofgoods by byhave heon taken a sheriff into his virtue a ofwrit"Where
replevin, they by replevin,can not be taken from him another of atwrit common
law, bynor statute.

Replevin for beer to which thebarrels,certain T.plaintiffs, S.
Sanborn, others, virtue ofand claimed title fromby mortgages

&S. Brown It that the date theJ. Co. before ofappeared plain-
barrels,one owner ofwrit,tiffs’ to be the hadKearney, claiming"

asued out of the same & Co.,writ for J. S. Brownreplevin against
and delivered to defendant, Leavitt,it the N. K. a of thedeputy
sheriff of this and afterserved,to be Leavitt had taken thecounty,

he inbarrels, them,and while was this wasengaged removing suit
commenced him. The court of that theagainst being opinion
action could not be a takenmaintained, verdict was consent forby

defendant,the the theto of whole courtopinion thesubject upon
case. And it was ifthat should be renderedagreed judgment upon

theverdict,the defendant’s should assessedbe andamages by
andauditor added to the verdict.

The offered to that the barrels to them-plaintiffs prove belonged
for the theselves, of apurpose to nominalreducing sumdamages
and theonly; this offer werequestions reserved.arising upon

A. and A. B. forWood, theHatch, plaintiffs.

Towle, Christie,J. and H. for theWarren defendant.

Bell, C. It was inJ. decided since this State, thatlong replevin
lie sheriff,does not at common alaw for takenagainst property by
execution;onhim 2 H.Churchill, 412;v. N. Melcher v.Kellogg

20 403;H.Lamprey, N. nor for taken valid mesnegoods upon
Smith v. 3 H.Huntington, N. 76.process.
theBefore of the Revised thepassage Statutes, common hadlaw

modified in thisbeen the andrespect by legislature; the Revised
Statutes, in the on thischapter subject thatprovide(ch. 204),
“when or chattels,any attached ongoods, writ of mesneany pro­
cess, are claimed other heby any maintainmayperson, replevin
therefor.” It is contended in the that the ofargument, statuteby

Ed.1825 of 1830, it was that “when(Laws, 379), provided any
or chattels beshall taken, orgoods distrained, attached upon auy

mesne which shallprocess, be claimed third theby any person,”
claimant same;the thereplevy that Revisedmay Statutes are but
an of this statute, not to itsabridgement designed change opera­

that;tion the ais case of under andpresent mesne process,taking
falls within the terms of the former statute, and is embracedequally

the ofwithin the law. aremeaning But we unable topresent adopt
this The of theomission terms “taken” and “dis-­opinion.
trained,” if are understood to mean more than the wordthey
“attached” v. Bartlett, 7 N. H. can not have madebeen(Bell 188),

to limitwithout the to case ofthe attachments.intending provision
And thewe understand to limited. nolaw be so Et has then appli-
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cation to betweenthe ease. There is no such resemblancepresent
attachment,the andof a writ antaking ofupon replevin,property

tointendedas to the that haveidea the legislaturejustify might
thethe Thesame rule to both. writ ofapply replevin requires

for theattachment,sheriff to take the not as in an pur­property,
of forpose it, deliveringbut the sole of forthwithretaining purpose

it theto the in the nature ofwho, process,plaintiff replevin, veryby
itdelivered,claims it as sohis own. the has beenWhen property

theclaimant partybe at the suit of anothermay replevied against
asBartlett;v. 15 since he holds thisStubbs,v. Mass.Illsley(Bell 280),
sohe does other But the could not countenancelawany property.

a theabsurd as to who claims propertyto every partything give
isitthe and whatto interfere the officer fromright prevent doing

do. Thethe him'toof the writ of topurpose replevin require
is inofficer,it hands of thewhile is theproperty, passing through

inconsistentthe be solaw,of the and the law could notpossession
commandsatofficers,as to issue to its act their peril,tocompelled

Stubbs; Morris v.v.with each other. Illsleywholly incompatible
92; v.Dewitt, Phelps,5 v. 2 Rhines71;Wend. Wis.Watkins Page, ­

3 445;Gilm. cited for the defendants.
non-suit; butIt is if the action does not be asaid, there shouldlie,

taken consent,this is without force where a verdict wasobjection by
result.as the affect theform of the will notespecially judgment

an whichWe that tried avowry,the case wasmay presume upon
thewould, if entitle a forthe defendant tosustained, judgment

for ahim, the ancientsustained instead of judgmentdamages by
it seemsreturn. In of7 H. the assessment such damages,N. 178.

that, recoverclear in the defendant not to anyjustice, greaterought
suit was entitledamount than the in the firstof damages plaintiff

noholdto hold he could rightfullyof the attached. Ifproperty
en­the officer isandof the he can claimpart property, nothing;

andhas beentitled to nominal because his right infringed,damages,
the valueto is entitled tomore. the defendantnothing Generally,

there is noit; butof the he shows a toprovided rightproperty,
theto which partyrule which the court to awardrequires damages

isofficer but oneAnd the case of annot to be entitled.appears
as bailee,to recovera entitledinstance of where beparty maymany

where thean of hison the of possessory right,gi-ound infringement
heit is nois a to whom appearsin third person,general property

lienaaas, uponfor' instance, havingaccountable, partylonger
maintain anhim,is fromtaken maywhichproperty, wrongfully

of theif the assessment damages,action of but beforereplevin;
the soof property,has and retaken possessiondebtor his debtpaid

he can recoverhim, onlyis accountable tothat the bailee no longer
foracase of receiptorwould be the prop­nominal Suchdamages.

think, thatthen, thecases. Weand otherattached, manyerty
so that thethe offi­to plaintiff)evidence that the belongedproperty

first writ,in the wasto thecould not be accountablecer plaintiff
to received.beproper

asthe be appointed,If are not an auditor maydamages agreed,
in the case.stipulated


