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Simpson.Emerson v.

law,subsequent strictly.Conditions are not favored in and are construed
If a is maintainupon grantee keep updeed made condition that the shall forever and

land,grantor’sa on conveyedfence the line between the land and the the land will
by neglect grantee.not be forfeited to the death of thekeep up the fence after

is a writ of to acres of land in Wind-This recover thirteenentry
ham. The case facts.was submitted an statement ofupon agreed

The indemandants, others, 1849,Amos Emerson and conveyed
to one his heirs and the land demanded,George Simpson, assigns,

deed this condition :by containing
“Provided, nevertheless, said shallif the neg-George Simpson

lect to and aforever,maintain at his ownkeep up expense, good
and lawful fence, wood,constructed of or the line be-stone, on
tween his own land and land andof said Amos James Emerson,
then this void,”deed'shall be &c.

his and maintained on saidGeorge Simpson, life,during kept up
aline wood,fence of 20,diedgood 1858,and January leaving

a widow, the and adefendant, his Thechild,minor heirs-at-law.
widow was of and sinceguardian child,the hasappointed occupied
and received the income of the as After theland, deathguardian.
of George Simpson was done toward fencenothing anykeeping up
on said line, and there 1858,was not the and a1859, 1860,in years

and lawful fence on saidgood line, but the same was defective and
insufficient, and the demandants in thoseeach of years, verbally
notified defect,the defendant of the and her thetorequested repair
fence, and on the 20th of a inJune, her notice1861, gave writing,
as follows:

“To Mrs. Emeline of the minor childSimpson, ofguardian
late of Pelham,.deceased.George Simpson,

Whereas, a deed aof of land in Windham,piece us togiven by
datedGeorge and in18, 1849, recorded theSimpson, August

ofPockingham 335,Lib. Eol.registry deeds, 391, contains the
:provisionfollowing

“Provided,” &c. before isThis condition not(as per-stated).
fonned, and this is to it fulfilledthat unless isnotify you, forthwith,

shallwe commence an action for the the landof for con-recovery
dition broken.

Amos Emerson.
Windham, June 18,1861. James Emerson.”

was said Emeline,done to fence said andNothing one,or anyby
on the 11th of the and1861, demandants enteredJuly, upon took

ofpossession land,said in the of witnesses, for conditionpresence
broken, and cut down and carried of theaway part hay growing
there, and the said Emeline saidentered on and cutland,afterward
and carried the 1861,rest of the the ofaway August,O11 7thhay.
after the thedemandants had of thecut and carried away hay,part
defendant with landher servants went the for the purposeupon
of the that the de-and she then notifiedrepairing fence, was
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broken, on Julyhad entered on the land for conditionmandante
knew that theyshe11,1861; notice,but she had no previous though

demandantsof the there. Thehad cut down part hay growing
herallowforfeited, and refused tothen claimed that the land was

the and her it.to fence, buildingbuild prevented

Thethe authorities.for the citedStiekney, plaintiff) following
177; Gray122,conditional. 1 Touch. 121 anddeed is Shep.

land,is a on thev. 8 Pick. 284. The conditionBlanchard, charge
120; 2all 1 Touch.who come into possession; Shep.binding

550;15; 14 N. H.2,ch. sec. Leavitt v.Cruise, 13, Wooster,Tit.
; real; 1 Touch.Shep.v. 2 Pick. 619­ like covenantsBaker Dodge,

are1 Met. Ileirs1; 449;n. Morse v. 19 Pick. 544.179, Aldrich,
Aldrich;Morse v.like without assets.bound thoughassignees,

296; 2Constance,4 v. 7 Pick.75; Little,T. R. Swazeyv.Derisley
named,n. 4. are not7, bound,Wms. Saund. Assignees though

land. 1are a on theconditions,or whichcovenants,by charge
is mate­of and179. The omission heirs140, assigns,Touch.Shep.

duration of theof orin reference to the timerial performance,only
fixed, con­is toof is or if theIf the time dutyduty. performance

1thelife of the heir is bound. Shep.tinue thebeyond party,
the is conclusive,v. Here word178;Touch. Morse Aldrich. forever

Thethe life thethe not to be limited to of grantee.that wasduty
36 H.Cobb, 344;no v.of the heir is excuse. Barker N.minority

2 Cruise,120, 1; Ab., Cond., F;and n. Bac.1 Touch.Shep.
126; Sconten,v. 317;sec. 1 Kent’s Com.2,Tit. ch. Garrett13,

to8 Blackf. 138. The334; Carson,v. neglect repairDenio Cross
and no demand or notice wascondition,a of necessary.was breach

375;5 &R.Woodman, ; Elliot,5 36­ Hamilton v. S.v. Cush.Sanborn ­
528;Tremain, 5 Pick. 1495;2 v. Stoughton,Ross v. Met. Hodgdon

notice andwas thenecessary,145. If either entryTouch.Shep.
13above; Tilden v. Tilden,Barker v. Cobb,were sufficient. Gray
1and revested the title.deed,defeated the Shep.103. The entry

2,2 Tit. ch. sec. 52.154; 13,Cruise,Touch.

Thethe defendant. law leansMorrison, Clark, forStanley £
McQuestoncondition. v.for of Morgan,forfeitures breachagainst

445. All35 N. H. the au­District,v. School400; Chapin34 H.N.
forfeiture are tothat conditions of beare to the effectthorities

alone was toboundSimpson keepconstrued strictly. George
hishis or He was boundheirs,notfence, assigns. duringtheup

names him&c.; thehim, heirs,his conditiondeed was tolife. The
4 178. subsequentCush. ConditionsCobleigh,v.alone. Merrifield

v. 21 Pick.Clark,Bradstreetwith strictness.are construed great
athe heirs,the condition bound personal12 Barb. 440. If;325­

not Brad­a demand was enough.was writtennecessary;demand
36 H. 545. The325; Brown,v. N.19 Pick.Clark, Haynesv.street
to thea time withto reasonable complywas entitleddefendant

totime not reasonable, only twenty daysThe here wasdemand. —
to notice of thewas entitled entry.acres. Shefence thirteen

Whenthe plaintiffs.not availthe would"Without notice, entry
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the fence,she learned she to the and wasentry, buildproceeded
the ofplaintiffs ; that excused further at­prevented by wantany

2 116.tempts. Dig.Com.

Bell, C. If this the case a thecovenant,J. was of ofliability
the defendant to maintain the fence in question might depend

the fact, is in the case,which not shown whether there wasupon
or not a fence thearound land at the time of the con-conveyed,

to the distinction taken inveyance, Case, 5 Co.according Spencer’s
16, resolved,where it was that if the acovenant concerns thing
which was not- esse thein at time of the demise made, but to
be done the land afterward instance, to build aupon new wall(for
on some of the thepart covenantor, his execu-premises demised),
tors and wouldadministrators, bound,be not thebut ifassignee
he named,was not for the law would not aannex covenant to a

which had no but if thething lessee had covenanted forbeing;
himself and thenhis forasmuch itas was to be doneassigns, upon

landthe itdemised, should the andbind the reasonassignee; given
theis, that covenant did toextend a to healthough thing newly

it tomade, as was be made the and theyet upon demised,'thing
was to take the benefit of therefore heassignee it, should be bound

words.by express
This distinction has been 471;adhered to. Platt on Cov.always

301;& T. L.L. Wms. & T. LameltiTaylor 290; Anderson, 6v.
307;Cow. 8Roe,v.Thompson 266; Culver,Cow. Allen v. 3 Denio

284; 4Tollman v. Coffin, 136;Coms. v. 9 &Lampson Easterly, B.
644; Q.C. 505­ 6; v.Bing. Bowman, 444;11 B.Doughty Congleton

138;v. 10 East 1 R.Pattison, Wash. P. 330.
Conditions are not in law,favored Ch.subsequent Kentsays (4

Com. and are construed because tend tostrictly,129), they destroy
aestates; and of aexaction them is of summumvigorous species

inand casesjus, reconcilable withmany conscience. Ifhardly
then a condition be as that the lessee shall notpersonal, with­sell
out executors theleave, the of lessee not named, sellbeing may

awithout breach. ;65­ Moor 11.incurring Dyer
It is a rule the Touchstone that suchgeneral (says con-133),

ditions annexed as into estates and tend togo defeasance, the
estates,destruction of theodious in are takenbeing law, is(that

construed or and shall not be extendedexpounded) strictly, beyond
their words, cases;it be in someunless and,special therefore,
if a lease be made on condition ifthat such a be done,notthing
the lessor executors,words of heirs, shallany(without &c.)

it,reenter and inavoid this case the heir, executor,regularly
&c., shall not take this ifof condition. So one makeadvantage
a lease for a house onof condition that if the lessoryears shall
be minded to dwell in the and shall notice tohouse, thegive lessee,
that he shall in this case if the lessor hisdie, heir,depart, executor,
&c., shall not the like ashave and the lessor him-advantage power
self, for the shall to them,condition not extended andbe hence it

that if ais, lease for made on condition thatyears be the lessee
shall not alien the thewithout license of in this case thelessor,

VOL. xliii. 31
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restraint shall continue the lives of the andlessorduringonly
andlessee, no longer.

337;The same doctrine be found in Litt. sec.Ten.,will Willard
105; ; Railroad, 131;P. 2R. E. Wash. R. 447­ Nicoll v. Kern. 1

99; 400;L. C. 34 H.McQuestonSmith v. N. v.Morgan, Chapin
H. v. 12District, ;35 N. 445­ Ludlow Barb. 440.Railroad,School

In of v. 4 184,the case Cush. the owner ofCobleigh,Merrifield
a amade deed the that thecondition,land of with wheneverpart,

his or refuseheirs, or shall to theassigns, neglect supportgrantee,
Shaw,fence, J., condition,the deed shall be C. such avoid. says,

forfeiture,to a isrelied on work to be construed withwhen great
demandant shall have his exactstrictness. The but nolegal right,

21Clark,Bradstreet v. Pick. 389. And the action failed formore.
a without which there would be neither awant of neglectrequest,

a refusal.or
held that a inthese it is where conditionUpon principles, applies

the oflessee, heirs, executors,to or without mentionterms grantee,
ofcondition can not be broken after the death theor theassigns,

and are named,or lessee. If heirs executors but assigneesgrantee,
it anare will not broken act ofnot, bybe any assignee.

thein 65 a asked words ofThus wasDyer question upon(Anon.),
“ it not for to sell,a to and shall be lawful the lesseelease, wit, give,

his and term to whatever without licenseor estate any persongrant
of the forfeiture of said term.” The les-the underlessor,of penalty

and the term licensedied,and lessee the executors sold withoutsor
aheld this not theforfeiture,the heir. It was that was becauseof

of the and lessee. Citedwas the lives lessoronly duringrestriction
E.ConditionCom. Dig.,

held,Prior, 35,2 is if a man devisesIn v. Leon. it thatCobb
the conditionson,his of hiswife, minorityland to during upon

dies,and and his wife marries andwaste,that she shall not do again
iswaste,husband commits the notand after the conditiondies,

anbroken, a estate shall be taken strictly.because condition to avoid
aM,2 and Condition 8.and Leon. S. C. Vin.20, 48, Ab.,Latch
was,8, 15 the case14, Ab.,27 H.In the 151),year-book (Bro.

that if saidof leased forthe St. Johns providedthat prior years,
the and'his friars should wish to inhabitor ofany premisesprior,

anddied,remove. Thethe lessee shouldnotice,a prioryear’sgive
as theyear’s notice; and it held'thatthe wassuccessorhis gave

him;to andthe condition did extendnamed,not notwassuccessor
held, condition, &c.,if a lease is madethat thatuponthe judges

successors,hisand not of heirs ordoenter, byspeakthe lessor may
is extinct.the conditiondeath of the lessorthe

Eliz.15;4 C. Cro.C.,Co. 1 Smith L. S.119,Case,In Dumpor’s
a conditionfound,is it was held thatstrictness where815, the same

alien-notthe lessee or his shouldthata lease for assignsin years,
oneto makelessor, and license wasof the givenwithout licenseate

thecondition would not bind assignee.theassignment,
in152, citedin the case in Dyertwoheld judgesit was bySo

andwas,in a that the lesseea leaseCase,where provisoDumpor’s
of thelicensetonot alien withoutpersonhis executors should any
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lessee,thelessor, but to one of sons of the and.only the lessee died,
and his executors it over one ofto his that theassigned sons, son

alien heto whom without license.might pleased
Fox,In v. 898,Whitchcot Cro. Jac. there was a lease for years,

with a condition that the lessee should not alien but to his wife
her andlife, the residue to his children, or one of hisduring

forfeiture;ofbrethren, theupon pain lesseeyoungest assigned
the term to his it thebrother; was held baron not alienmight to

wife, void,his therefore in thethat condition is andpoint thereby
is to alien to his and hebrother, when has alienedliberty given to

him, the iscondition and hewith, alien to hedispensed whommay
pleases.

In 415, wasLynde held,v. 27 Barb. it that theHough, extent and
a acondition,of and the fact of aremeaning breach, strict­questions

issimi aand to defeat an estate of hisjuris, plaintiff own creation,
must the defendant itswithin letter. Andbring clearly where it
was shown that a thethird was in of of theperson occupation part

it did not hepremises, but whether was in under the lesseeappear
himself, or an lease,under of the it was heldassignee theby
court, that in anif was under ithe was noassignee, breach of a
condition that the same or thereof should not be letany part or
underlet the written ofwithout consent the landlord, under penalty
of theforfeiture; that covenant was both andcollateral, merely

It is the of the lessee for himselfpersonal. engagement alone, not
his whether ifactual, or and he hadassigns, anaming legal; right

to the histerm,whole takes the estate theassign assignee without
condition, as not it;bound and thebeing by let under-­words, and
let do not mean an of the whole term.assignment

In the case usbefore the condition is in terms confined to the
“ if saidthe shallgrantee, George Simpson &c.,withoutneglect,”

administrators,heirs,mention of executors, or and itassigns,
comes thetherefore within of thefully principle cases referred to.
The iscondition and boundpersonal, alone, andGeorge Simpson
no breach is shown his life.during

An is drawn thefromargument word that theforever, ofcharge
fencethe was intended ato bémaintaining condition.permanent

is thanthink it more neutralizedWe the histerms at ex-by own
limits it to thewhich ingranteepense, person.
is to renderedbe for the ofJudgment one thedefendant, unless
elect a trialshall byparties jury.


