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Hill v. Huntress.

of onetogether partsmade asSeveral instruments at the same time are to be construed
contract, of theand intentionnecessary carry agreementit is to into effect thewhere
parties.

time, relatingsamenegotiable a made at thepromissory agreement,A note and written
it, asagreement,as be-payment specialto the manner of of onewill be construed

inoriginal partiesthe and those stand the like situation.tween who
anby parol agreements,has fromagreementsuch been time to time modified"Where

due.rightno a of the note afterassignee acquire bynote of action transferof willthe
innotelie due on theby promisee,no action the to recover the balanceAnd will

otherwise, delayedagreed paid hasmoney, paymentit to be and beenwhere was
arrangements byin of made mutual consent.solely consequence other

Assumpsit The$2000,for had and received. plaintiffs,money
andtheand under this countothers, jointHill specifiedWilliam
andC.defendant,note of the HuntressNoahseveral promissory

toG-owen, 1847, $52,173.70,C. dated forMay 3, payableJames
in fourth in twoorder,Hill one fourth one one years,or year,Oliver

in fourin and fourthfourth three the remaining partone years,
and to theinterest indorsed transferred plain-with annually,years,

tiffs.
1849,Oct. 6,on the note':The sums were indorsedfollowing

error on$347.88; $256; $107;Feb.15,1852, 13,1852,Jan.received
receivedCo., $251.22; 12,1856,& Feb.22,1853,of Lowebill April

date $2000,this on$378.69; 14, 1859, received interest toApril
$402.70; also, intwo months and two part.$250two days,years

corrected.1859,indorsed as of was14,interest AprilThe
thethe a thatstatement,was briefissue,The plea general .with
asandissue,under theoffer, upon,defendant would relygeneral

of said Oliverthedefense, agreementmatter of writtenfollowing
theheand that and offered toHill, would wasprove ready pay

innote in the manner and the time saidof said withinbalance
and provided;specifiedagreement

ofGowen, Barnstead,C. Huntress and James“Whereas Noah
and have thisof State ofBelknap daycounty New-Hampshire,

real in said and haveBarnstead,of me certain estatepurchased
ofme therefor their note for the sumin payment promissorygiven

dollars andone hundred and seventy-three seventythousandtwo
intwo,one in one fourth in one fourthone,fourthcents, payable,

in four interest datedand one fourth withthree, years, annually,
toNow, in consideration I3, aforesaid,1847: hereby agreeMay

Huntress and Gowen what hides andand said withprovidefurnish
tan,fast as to to suchneed, as need themmay they maytheyskins

amount as that the leather and of said hides,andextent proceedsan
and onthe cost of the hides and skins interestoriginalafter paying

all and commissions on thesame, costs,and charges, expensesthe
aforesaid,a sum sufficient to the noteshall amount tosame, pay

same;interest the it the intention to saidall the on paybeingand
and said hides to bein and skins deliveredcurrying;note tanning

or N. H.Falls, Concord,Greatat
Oliver Hill.

1847.”3,May
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The note was toindorsed Oliver Hill the in Oct.by plaintiffs
1859, and the writ was dated Oet. 1860.18,

The written was offered inagreement specified evidence and
admitted the court the the courtby plaintiffs’against objection,

that the note in suit amust be as dishonoredruling noteregarded
in the hands of the in evidenceIt that Hun-plaintiffs. appeared
tress and Gowen were in the business ofpartnersoriginally tanning,

Barnstead,in 1853;and that Gowen died in the wasnote secured
which,aby the defendant’s real inestatemortgage upon Barnstead,

was shown to have been the consideration of said note.original
Oliver Hill and Huntress were brothers-in-law by Aftermarriage.
the date of the note and in 1847 to Hill1857, O. furnishedagreement,
to Huntress and Gowen, and to Huntress after the decease of Gowen,
calf skins and inhides, the and at the costyears 1847,following:
900 calfskins, cost, $1012.50; 1851,1848, do., 0787.50;700 925do.,
$995.74; do.,9311852, $936.69; 1853, $918.75;850 do., 1854,1540
do., $1897.50; do.,1857, $1073;954 5001858, do., $687.50, amount-

to $8309.13; and ining 1847, 400 hides, $942.23;cost 1848, 350
do., $539.97; 1849, $1273.72;620 do., 1850, ;200do., 1851,$568.28
426 $939.66;do., 1854, $65; 1855,50 200cost, do.,Putney,
$344.25, 04673.11;to theinamounting whole, 012,982.24; which
were to be tanned into andleather, were so tanned and con-they

tosigned commission inmerchants Boston, and them sold.by
The commission merchants, after 5 cent for com-perdeducting

missions and over the topaid Oliver andguaranty, proceeds Hill,
from such Hill, settlement with theproceeds upon defendant, first
deducted the cost of the andoriginal hides, same;interest on the
also, advances for his own commission oneof andfreight, per cent,
advances and interest made virtue of another verbal contractby
near the date of the note, and, as the aftertestified, it,defendant by
which it was between Hill and Huntress that Hillagreed was to
furnish, whenever defendant, oil,therequested by tallow,necessary
bark, and cash for and it shown thatwas Hilltanning purposes;

oil,furnished and aaccordingly tallow, and small bill oflampblack,
tools, and some cash, from inclusive, amount,1847 to 1859 to the as

at the different settlements made thecharged by parties, including
interest, 01306.29,of of which sum it that about wasappeared 0400
furnished in the first four after the date of the note. It alsoyears

that, at the dates of theappeared several indorsements theupon
note, the settled andparties these and the amountadvances,adjusted
indorsed on the note was in for thefact balances found in hands of
Hill at the date of those thesettlements. At the time of first
settlement, 6, 1849,Oct. Hill held a and Hun-note Gowenagainst
tress, to 0406.91, which was allowed to Hill and takenamounting

which had no in theup, connection with the note suit. At settle-^
ment of Jan. 15,1852, there was a claim forallowed to Hill 0106.74
for cash advanced him to settled inHuntress. Theby parties
December, 1853, advancedwhen was allowed to Hill for cash0106.74

horse,for a and afor note Hill at the Rochesterpaid by0114.12
Bank, Huntress;at the of tworequest promis-private037.85 for

notes &c.;due to and forsory tools,insuranceHill, money,09.66
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$82.30,to Hill whichand remained duethis settlement thereupon
In the settlementnote on interest.was settled the defendants’by

of wasthis noteaccounts,of leather12, 1856,Feb. of their $32.30
the defendantstaken the and there was allowed byup defendant,by

theGfowen,to Mrs.Hill him leavingto for”cash advanced by$300
cash,ofbalanceamount then the note of Aindorsed on $251.22.

trial, allowedat the time of$41.53, the thewas, consent ofby parties,
this notein Hill had transferred1860,of the after O.part note. In

due, anothersettlement ofto the found uponthere wasplaintiffs,
hehands, gaveleather of in Hill’s for whichaccount, a balance $199

should behis note the defendant claimed;to Huntress this amount
itthe thatallowed the note in andsuit, mightjudge rulingon

in it consent thebybe was oftanto, plaintiffsapplied propayment
allowed, note Huntress.so the of thesurrenderupon by

to that,'The evidence showcontended,defendant and offered
henote,the date of said wasall the first afterfourduring years

writtento its tenor and said con-to italways ready pay according
fitvats andtract; lie had at his forreadythat tannery forty-one

heuse, time;at one that hadhalf of were used anywhichonly
tothe other facilities dorequisitesufficient labor and allemployed,

hecontract; that notified Hillthe to personallytanning according
do work,that he wanted to the and re-the first fourduring years,

andhe to him senthides of him that wroteforquested tanning;
that he was to dismisseffect;others to the sameword by obliged

do;not work to heone of his men he could thathired because get
him tohad had furnished to enable himnever sufficient hides

to it in histhe note, always ready pay profes-he waspay though
notshould be considered a&c.;sional and that the notelabor,

to maintainnot entitled theand the werenote,money plaintiffs
action.

insisted that thethe ofOn the other hand, plaintiffs agreement
and could notcontract,Hill tooperateO. was an independent

had consideredto the note so andnote;defeat the that the parties
defendant’s consent he hadtime;treated it from to that thebytime

than aconsidered otherwiseall to have the notewaived moneyright
andtime ofnote, the byby extending payment, varyingvoluntarily

inHill,the contract with O. permittingand originalabandoning
to be otherwisesums different settlements appropriated,large upon

and not this note.applied upon
that O. Hill had furnishedIt thewas not contended by plaintiffs

fourthe first buthides the note years,to during theyenough pay
had the which wentthat if the defendant applied moneycontended

contracts, note,of and ifto thisthe the paymentto otherdischarge
materials for tan-own oil and otherhad furnished histhe plaintiff

offor the thehave been left paymentsufficient means wouldning,
in suit.note

did furnish hides andHillto that O.The offered showplaintiffs
commonnote, thesaid allowingthan sufficient toskins more pay

asdisallowed theor The court testimonyrates forprice tanning.
and theimmaterial, excepted.plaintiffs

to saidhides for somehe furnished no yearsO. Hill testified that
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was soin and leatherbecause hides were soHuntress, high price
below that of was andthe business wouldunprofitable,tanning

haddefendant,at a andcarried on and that he so informed theloss,
his the de-consent to the This not admitted bywasdelay. fully

testimony principallyThe in from Huntressfendant. the case came
and O. Hill.

confirmed,A modi-consent,verdict was taken to beby subject
fied or aaside,or set a the defendant,or rendered forjudgment
new trial as the whole court determine.granted, might

theWells forEastman, plaintiffs.<f-

Christie for the defendant.Kingman,

Bell, C. J. The in and of anote has the formquestion requisites
note. had it wasIf it been indorsed beforenegotiable promissory

due, for a valuable notice ofconsideration, without any agreement
between the it, have col­it beenoriginal parties respecting might
lected as a cash note, and it notwould have to anybeen subject
defense which have affected the holder. The wholemight oi’iginal
note was its terms in four It thanby was morepayable years.
twelve old it andwhen was indorsed. It overdueyears was long

anddiscredited, was therefore in indorseethe hands of thesubject
to which it was in handsevery affected the of theequity by original

itand had aparty, was to defense thewhichopen any promisor
to makeright 343;the Howard,v. 10 N. H.Odiorneagainst payee.

Hale v. Boardman, 14 H.41;N. H. v. 39 543.Woodman,Ordiorne N.
As between the thisform,itsoriginal parties, notwithstanding

instrument is but one the ofcontract,of a otherpart partspecial
which, itas was made, was contained in the written agreement
of the same date, and at time.to be executed the samepurporting
Different areinstruments to be as of theconstrued together, parts
same contract, is'where it to effect theintonecessary agree­carry
ment and intention of the Odiornev. 6 H. 401.N.parties. Sargent,
In that case a note the orwas defendant to thesigned payeeby
order, and on the same an was written,paper byagreement signed
the taketo his in if done in six months.payee, agreeing pay hauling
No time,done wasbeen or offeredwithin that the notehauling having
then andand an action it the itindorsed, indorsee,on bybrought
was held thethat, the six months withoutexpiredhaving payment,

had and time instru­become after that theagreement inoperative;
ments were no to be and the noteconstrued mightlonger together,
be evidentand a suit the indorsee. It ismaintainednegotiated, by

omitted,that if the hadconditional clause of beenthe agreement
the must as of ahave been construedwritings parts specialtogether

court.and so is the of theagreement, opinionexpressed
In the Thecase there is no such condition. payee agreespresent

asto the as fastfurnish hides and skins to in notethe promisors
the afterneed them to such an amount thatthey tan,to proceeds,

theinterest;and “itcost, &c., beingshall the notepaydeducting
&c.intention to note insaid tanning,”pay
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the that theis,the instrumentstwo together, agreementTaking
tohides,in be furnished$2,173.70shall tanning bypromisors pay

them,need to such amountthe as fast as thepayee promisors
the note andmaythe thethat, cost,after proceeds paydeducting

all the hides furnished them.interest. The have tannedpromisors
of the inThe them to the balance noteeffort now is to compel pay

no than that of theThe isof .the indorseemoney. right greater
The case be consideredif he has whatever. maypayee, any right

Hill in his own and hename,as if the action wasthen, bybrought
acontract, made,had as it was asdeclared the whole specialupon

he has theIn case he must that performedsuchagreement. allege
the hides. This the case showscondition ofprecedent furnishing

defendant has failed tohe has not done. He must show that the
do;he had to and thissome of the stipulatedwhichperform things

he could not do his ownwithout precedent engagements.performing
inHe he the becausehides,admits has not furnished except part,

theso thathides were so in and leather was low businesshigh price
athen,was could declara-recover,The not uponunprofitable. payee

the a thetion on no'r declarationnote, specialupon agree-upon
ment contained in the note and written contract.

thehe must declareaction,To maintain upon specialany agree-
ment contained in and in the bythe parol agreementswritings

And if he canhave showwhich been modified.subsequentlythey
a the his asfailure on of the defendant to agreementpart perform

his But ifmodified,thus he entitled to recoverwill be damages.
to forthe modified from suc-yearcontract has been yearoriginal

case, itscessive in the manner stated the entire characterbyyears,
has no the contract of thebeen the note is existingchanged; longer

athe in respect-but contract isparties, part parol agreementgreat
andis not thethese anSuch negotiable;ing writings. agreement

anbuttook thenothing equitablebypresent plaintiff* indorsement
name the if heto maintain an action in the of party,originalright

thedefendant,can a the of ofbreach,show on the agreementpart
sinceand thein these all verbal agreementscomprised writings

made.
was entered into,It after the contractthatappears immediately

Huntress,it an Hill and whichbywas modified ofby agreement
bark, and cashtallow, forfurnish, oil,Hill whenwas to requested,

hides,thededucted, the cost of fromto likebetanning purposes,
de-must almostthe of leather tanned. This unavoidablytheproceeds

consentmutual wouldfer the of the suchnote, but delay bypayment
notestimes andof the contract. At variousconstitute no breach

alone, wereand or HuntressHuntress,claims of Hill Gowenagainst
This, too,the of theallowed and out of tanning.paid proceeds

theitconsent; and, paymentwas done delayedmutualby though
anot breachit wascontract,of the and the fulfillment of thedebt

andwaiver,of it. a to that of theextent, originalIt was merely
the date of thethe sincemodified contract. some of yearsDuring
were such thathides thecontract, furnished,no were because prices

mustit beThis,no realized from the business.could beprofit
and post-taken the also done consent, necessarilyfrom wascase, by
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Socontract;of the it was not athe but breach.completionponed
toamount the notthe of hides defendant seemswhole byneeded
onfurnished in can claimedhave no breach bebeen butyear;any

this since the have and have continuedaccount, parties acquiesced
as andto treat the contract unbroken.existing

modifications the theof these affect of kind ofpoint pay-None
ment made. debt in ofto be The was originally payable tanning

made toto be furnished Hill. No hashides, beenby agreement
this of and it is still in andmode payment, payablechange tanning,

innot The of the assumed to bemoney. changes agreement being
consent, violated,made the contract has not been and theby monejr

can not as Thebe recovered as to timedamages. stipulations
been the contract remains as it have been ifwaived, wouldhaving

no time had been The contractoriginally agreed upon. payee’s
would the hides in a reasonable andbe to furnish the defend-time,

inant’s to do the a thetime,reasonable defendanttanning being
hides,bound indicate his and call for theneeds,to to and the payee

tender thea to hides and other materials fast asas thehaving right
defendant’snature of the establishment admitwould ofreasonably

his them.tanning
then, Hill,ifaction,The or in name isthe ofbrought by pre-

a andoccurred,before breach has thebeforematurely brought party
has a to recover and there must conse-gained anyright damages,

bequently
theJudgment for defendant.

Robinson v. Gilman.

set-off,A G,notice of setting forth that one R intestate,indebted to thewas defendants’
in ; L, intestate,two promissory notes therein plaintiff’sdescribed that the promised
and agreed notes,with said that if said bringG G not awould suit on said and

R,summon Lsaid as oftrustee said he procurewould said notes to be settled
G,and paid suit,to said and that said bringG did not such nor summon said

trustee, &e.,L as whereby liable,said L became is sufficient.
A promise procureto a note of another to paid,be settled and is substantially guar-a

note,anty of the and damagesthe must be the amount of the note and interest.
The statute of frauds applydoes not to promise paya to the a person,debt of third

where, by the consideration,of anreceipt adequate such debt has become also the
party’s own debt.

Assumpsit, Irene Robinson, administratrix of L.brought by J.
Robinson, Nathaniel G. Gilman andagainst administratorsothers,
of N. Gilman, on two notes Gilman,promissory N.signed by
payable demand,on and transferred the toduly by original payees
J. L. Robinson. The defendants’ these notes wasliability upon
admitted.


