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Smith v. Smith.

sickness, is materialIn. itassumpsit for innursing takingand care of the defendant
thecare, wasthat wifeplaintiff plaintifl’’sthe his that theprincipaland wife took the

considerate,nurse, and thatprincipal andand that this and treatment kindcare was
the dangerouslydefendant situation.was ill and in a critical

houndfact, has beenThe record or copy persona of it is of the that athe best evidence
in-over It thereforeperjury.for his of isappearance chargesat court to answer to

competent inquireto concerning that fact of the witness.
itself, ?qucereproperly competent,the fact if boproved,■Whether would

detainedorunlawfully takenonlyIt is where the wrong-doer propertyhas sold the
as-it, tort, maintainandmoneyand received the for thethat the owner can waive

sumpsit moneyfor had and to the use of such owner.received

ofandAssumpsit,In nursingfor food, drink, lodgingwashing,
theaccount,the offor and for balancedefendant, money paid,
theofitemsotherissue was a set-off.withgeneral pleaded, Among

dated|35,fora Smith,set-off was claim for a note of C.Abraham
withdemand,on10, order,the defendant or1860, toMay payable

andand articles otherinterest, property.of personalsundry bedding
severalofthe thetrial, the introduced depositionsUpon plaintiff

house, oc-witnesses who at theto have been plaintiff’sappeared
in whichthere, depositionswhile the defendant was sickcasionally,

thewere the plaintiff:following interrogatories by
In that of ;Susan Daniels—“ towho appearedWhen were there theyou plaintiff’s),(10) (at

sickness;in pleasetake the care of herprincipal defendant)(the
state.”

In Maria S. Daniels’ deposition—
thethe times were there plaintiff’s),several (at(16) “During you

care ofinwho to the nurse takingbeappeared engagedprincipal
her ?”(the defendant)

“ of knowledge,to the bestshe, not,Did or did she your(17)
herhis wife duringhave kind care and from andtreatment Joseph

several sicknesses ?”
the aIn of Dr. Tuttle, physician—deposition practicing
“ sick andDid consider her (the dangerouslyyou defendant)(4)

ain critical ?”condition
at the trial bytoThe werequestions severally objectedforegoing

defendant, defendantthethe andcourt,the were admittedbut by
excepted.

wasThe last in P. Daniels’ depositioncross interrogatory Harry
“ boundhave beenas follows : state or notWill whether youyou

Judicialof the1861, Supremeover to at the term,Octoberappear
?”ofanswer the perjuryCourt for toEockingham chargecounty,

and the court rejectedthisTo theinterrogatory objected,plaintiff
and the defendantit, excepted.

whenthattoThe defendant introduced evidence provetending
ofshe left in a drawer1860,in June,she left the houseplaintiff’s

in his houseand leftnote,the in his house saidbureauplaintiff’s
inthatsaid articles of and other property;personalbedding
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the1860, defendant went to the house with saidAugust, plaintiff’s
Abraham C. Smith, and in his demanded of thepresence plaintiff’
said note and articles of and Thepersonal property.bedding

looked into the butplaintiff note,drawer for said not itfinding
ofthere, it,his said that the defendantinquired wife about who

had it to her as for her services and introublegiven compensation
care of her. denied in theThe defendant this oftaking presence

said andAbraham, note;demanded but the samesaid was not given
to her, nor theup other articles which she demanded.

October the3, 1860, said note was in of Ira B.possession
aIloitt, and said Hoitt wrote to said Abrahampracticing attorney,

that said note was in his andcollection,hands for said Abraham
called on said ;Hoitt and saidrefused to note and thepay plaintiff,
on the 9th of this action de-October, 1860, commenced theagainst
fendant, and summoned the said Abraham O. Smith as whotrustee,
made disclosure, and said nevernote, indorsed,which was was
annexed to said disclosure. made theNo was ofquestion ability
of the to said note.promisor pay

The court instructed the that the defendant could not availjury
herself of the of in in action,value said note off-set this but that if
she would recover the value of the she maintain a dif-couldnote,
ferent as for its value.action, trover,

The returned a the $17.20,verdict for for thejury whichplaintiff
defendant to set inaside,moves and for a new trial and arrest of

because of thejudgment, andexceptions instructions.foregoing
And the in casethe were reserved.questions arising

Stickney,for the plaintiff.

Small, for the defendant.
1. The direct were irrelevant andinterrogatories incompetent.
2. It was the theofright on cross-examination toplaintiff pro­

the in­pose Daniels,to and to have theinterrogatory consequently
to theread interrogatory however the law be tojury, may regard

the 496,2to an 11 E.compel answer; 499;Phill. Ev. C. L.right
460;432, 34; Edwards, 44;v. T. R. 1 Greenl. secs.Ev., 455,King ­

Watson,Rex 291; M;v. E. C. L. 1 197,Stark. Ev. note(Perkins)
14 E. L.C. 21 L.285; 465, ;E. C. 6 E.Queen's Case,and note­ The

131;C. L. Southard v. The6 v.Rixford, 254; People Gay,Cow.
3 Seld. 378; 25;4 v.Lewis, McBride,v. McBride(N. Y.) King Esp.
4 244. 498,The case Hersom H. is not aHenderson,v. N.Esp. 23
well case,considered and the cited notauthorities there do sustain
the decision.

3. The defendant the inwas to avail herself of noteentitled
2 ;off-set. 3 384;Greenl. H.Ev., Davis,sec. 108­ Hill N. Cum­v.

v. 10 1 509. TheNoyes, 435; Davis,Mass.mings Walker v. Gray
is hishusband alone liable committed infor the torts of the wife

and of thethe the is thepresence, of wifepossession possession
2 2 Hill. on;husband. Kent 149­ note 48­; 414, 445,Chit. Black.
2590;Torts N. P. 201. them duringif committedEsp. jointlySo by

coverture. 1 Chit. Pl. 92.
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in the plaintiff’sThe to the directSargent, J. objection questions
latetoothat it waswas not were becauseleading,deposition, they

calls fortrial,to take last onethat on nor was it that theobjection
the witnessan of the the shows thatwitness, because caseopinion

theyis thatwas an theto Butcompetent objectiongive opinion.
to beallowedall irrelevant. we thinkwere But werethey properly

in the declara-and answered. One of the or countsread charges
toseemfor the defendant,is and thesetion, questionsnursing

thatmaterial onhave reference to that count. it would beNow
the defend-the care ofthat wife had theplaintiff’spoint principal

her in that case would beand was nurse. Her servicesant, principal
defendantand more than as the employedvaluablegreater though

had butsome in that and the wifeother person plaintiff"scapacity,
alsocare of her. The services would dependlittle value of such

therendered,manner whethermuch the in which weretheyupon
harsh andconsiderate,care and treatment were kind and or repul-

rendered,the servicesand the amount of such care and ofsive,
as the defend-the fact to whetherbe affectedmaterially bymight

a orcondition,ill and in critical whetherant was very dangerously
is and in nosaid,as sometimessick,she was only comfortably

defendant was orThe of the that theopiniondanger. physician
in that such waswas not thus be evidencewoulddanger, competent

the and that fact wasfact, competent.
of thetheThe to the crossbyobjection plaintiff- interrogatory

over, &c.,in to bounddefendant, the witness beenregard having
toobjectionwe think well taken. did not hisThe specifyplaintiff

so;called to do the mustthe and was not uponquestion; ruling
sustained if there was sufficient whichtherefore be any uponground

a ofover, it,it be The record of the orcould based. copybinding
existed.the if such factfact,would have been the best evidence of

not have beenadmitted,to if wouldThe answer this question,
theWhetherevidence,the and thereforebest was incompetent.

it had beenif the evidence ofadmissible,fact would be proper
de­it here determine. Whether theoffered, is not tonecessary

Henderson,v.13 H. and HersomBrooks, 92,cisions of v. N.Clement
23 are the of the defendant as statedcorrect,N. H. or views498,

decide.brief,in his have here no occasion towe
?be in set-off in this actionthe defendant allowed her noteCan

that theDavis, 384,v. 3 it is held where one tookIn Hill N. H.
his theuse,and to own withoutof another converted themgoods

beof the tort waived andowner,license the be assumpsitmight
10 Mass.Noyes, 435,in v.for the Soprice. Cummingssupported

it held it for the of fromwhere is that is competent goods,owner
tort,the and tototaken,whom have been waivetortiouslythey

ana or ahis action as purchaser, agenttreat the liable toparty
andof the is sanctionedbailee, use or goods therebywhose disposal

fairor aconfirmed, and then the of the compensationvalue goods,
inand to be assessedrecoverable,for use of them is damages.the

sameseem to favor the view.of the decisionsEnglishSome
arose and wasHoar, 285,in v. 5 Pick. this questionBut Jones

American,andand theconsidered, authorities, Englishfullyvery
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whoseJ.,were reviewed of the commonably by Strong, pleas,
note,is in the and there held that the wholeit isopinion given

is,books,extent the as the that onedoctrine,of fromgathered
whose have been taken orhim,from detained unlawfully,goods

trover,he has a to an action of or iftrespass may,whereby right
the thesell the and receive the waivemoney,wrong-doer goods

the and an andtort, sale,affirm have action for had receivedmoney
for the 12Wilbur, 124;v. Pick. Allen v. Ford,Gilmoreproceeds.
19 Pick. 217.

in State,So this the court has had occasion to review this subject
in Locke,Mann v. 11 H. it held the246,N. where is that whole
extent of the doctrine of a tort and is,waiving assumpsitbringing

the individual inwhere liable or trover has sold thetrespass goods
taken or and receiveddetained, them,the forunlawfully money

when the sale,owner elect to affirm such and maintain anmay
action of had and received andfor the see easesmoney proceeds;
cited on 248. 1 Chit. Pl. 39 and 40. v. 43 N.page Brooks,White
H. 402. And we are not aware of variation from rulethat inany
this since the decisionState in Mann Locke.v.

In Massachusetts we find this of Thomas inexpression Judge
“v. 1 509.Davis,Walker in the torts,case of it isGray Ordinarily,

in the election theof owner of the taken toproperty wrongfully
his tort, that,action for thebring or towaiving bring assumpsit,

and when he the the defendant is tolatter,brings estopped say
was nothere and that he took thepromise, orproperty wrongfully

to set his own fraud or inup defense of the suit.” But thiswrong
a dictum,is as the inonly facts that do not call forcase any such

There the cash,had sold thewrong-doer for be­holding. property
fore action from and thebrought appears plaintiff(as page 508),

had his election. 2clearly So in Greenl. sec. theEv., 108, same
doctrine in issubstance and thestated, cases that view arefavoring
cited as But in 1 Hillard 47, 1,on Torts ch. sec.authority. 38,

find this statement of Greenleaf,we and onethe just fromquoted
Thomas, Jackson, J.,with the decision inJudge Cum­together by

10Noyes,v. statedMass., as doctrines inmings containing regard
“this extendedto view of the which have beenremedy closely

criticised and doubted.” aseriously But we find more recent case
in that State, which fartherif neededany were to showauthority

the law is there held be,what to would seem to be conclusive. It is
held in v.Glass 2 AllenWalcott, 227,Co. that “it is when theonly
wrong-doer has sold the taken or detained andunlawfullyproperty
received the for thatit, the owner can waive the tort andmoney
maintain an action of contract, and in that the becase, action must
for had and received to themoney use of such owner.”

hold,We that thetherefore, the at theof court trial termruling
correct,was as the in this case had received onplaintiff' nothing

the note—had it;neither sold or collected and think that to holdwe
would be to abolish anddifferently obliterate all andjust proper

distinctions between the different forms of action.
on the verdict.Judgment


