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“settlement, but an original one, and under lawsgained” passed

since 31,December 1795, and he relies the use' of that wordupon“ in connection with suchgained,” settlements. But it is sufficient
to that there aresay such asclearly .derivativethings’ settlements,
and that arethey indistinctly our in theandrecognized legislation,

of 1841,law and unless the one in is as thatquestion ofregarded
class, no others can be.

The result is, that the motion for nonsuit must thedenied,be but
defendant is entitled to on thejudgment that theground paupers
were not tochargeable Plaistow, unless the elect a trialplaintiff by
juiy-

Wright v. Bartlett.

Where the statute of limitations is sought byto avoided promise,be a plain-new the
tiff may contract,still count on originalthe although promisethe be condi-new
tional.

If the against note,suit be jointor more promisorytwo makers of a it is no defense
them,that one served,of upon processthewhom was not might, jurisdic-in another

tion, avail himself of the statute of limitations.
agreement by consideration,An the creditor goodwith the principal, upon to extend

assent,the time of payment the surety’swithout operate dischargeto suchwill
surety; although principal libertythe be still pay anyat to the debt at time.

an agreement, advance,Such in consideration of extra paid althoughinterest in awith
condition that if the principal pay expirationbefore the of the time thereextended
might interest,be a deduction on the extra bindingis on the creditor.

a surety it,acknowledgedWhere that the debt paid,was not and that he held forwas
unless creditor; held,the orprincipal discharged bywas should be the that taking—
of the jurisdictionextra interest within the paid,where the note to bewasprincipal
and principalwhich entitled the there to a deduction of three times the amount of

interest, due, tanto,such extra from sumthe a discharge prowas the termswithin
of such acknowledgement.

Massachusetts,provision debtor,of entitlingThe the law of the sued for thewhen
debt, him,ato deduction of three times the byamount of the extra is apaidinterest

relatingmatter only remedy,to the and can not be enforced here.

Assumpsit two notes made at Lowell, Massa-upon promisory
chusetts, one Case as and theby defendant as forprincipal, surety,

each, and to the intestator, order,or one$2000 withpayáble year,
interest. Case there was no and in aBartlett, briefITpon service,
statement filed with the issue, set the statute of limita-general up

;tions a of the time thetobydischarge surety giving principal;
and a claim to deduct from the sum due three times the amount of
usurious interest Case.paid by

To a new Bartlett, the read anprove promise by plaintiff agreement
him, 3,dated 1856, that the two notesby August acknowledging

on which he had never andwas been that he was heldsurety paid,
same,for the unless the said Case should or unless Casethem,pay

was or should be said The suit wasdischarged by brought"Wright.
1860.20,August
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the term,trial at said Case was examined1861,On the October
lie thea testified that defendantwitness,the defendant as andby

Case,a the said ten centwas but mere that he,surety; paid per
November, 1851,interest for the in and that in headvance,money,

$80, interest,said cent extra for six months fromfourpaid per
advance,in that Mr. then4, 1851, andSeptember Wright agreed

that the lie six and if saidhe, Case,note months longer, paidmight
sooner, a on the interest made;it there be deduction extramight

all,and that he extra in of he did not in-interest whichpaid $400
form Bartlett till after this suit commenced. He also testifiedwas

the N. that theH.,that notes were in butsigned Kingston, money
was received in inLowell. The defendant also evidence theput
statute of Massachusetts to usury.relating

The couldcourt ruled that the in Massachusetts not be setusury
here so as entitle the a of threeto defendant to deduction timesup

interest;the and of the defendant totheillegal requestupon
order a verdict one side and the evidenceother,for or the report

thefor aconsideration of the the court verdict forcourt, ordered
the to the the court.ofplaintiff, subject opinion

Perley werewhom Marston for the plaintiff.(with Collins),

Christie were Tuck defendant.whom for the(with French),

Bellows, J. It is the thethatobjected defendant,ofpromise
conditional, should have declared and thatbeing been on specially,

the does not aproof count the but wesupport on original promise;
think the law is the Cutts,settled other Betton v.way in-this State.
11 N. H. 170; v.Titus 21 H. on Lim. 249.Ash, 129, 144;N. Ang.

then,Upon with,that the condition thewasshowing, complied
debt theagainst defendant the ofrevived,would be and making
the note established;Case andaby shown, wasbeing promisejoint
it would avail to in Casethat,show anothernothing jurisdiction,

set a defense evi­up to himself. there wasmight Butpersonal
dence, we think, toto an thetending prove plaintiff,agreement, by

andgive months;to the thefor ofindulgence sixprincipal period
this would bind the retaineddebtorplaintiff, thenotwithstanding
the toright within time. anthatpay uponSuch goodagreement,

like or toconsideration, a covenant to toforbear sue the principal,
execution for a certain the credit-would tie the hands ofstay period,

or and tothe notIt is that suchdischarge oughtsurety. urged
be the effect debt atwhere the the theretains toprincipal right pay

time, the still the theupon that leaves withany ground suretyit
to the debt and thetake for his Ifpower pay measures indemnity.

this dis­away was the sole for the rale whichtaking power ground
the as be inferred from some of thecharges mightsurety, adjudged

cases, there would be theforce in but wegreat appre­suggestion;
thehend that a foundation,doctrine stands much broaderupon

that the an tonamely, surety by accessory the*principalagreement
undertakenobligation, to be for thehaving responsible performance

his a other;of can for noby principal specific be heldagreement,
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and therefore in histerms, assent,alteration its withoutany by
thewhich of the is or modified soobligation principal discharged,

as extendto the time of or otherwise the contract,payment, change
will have the effect to is itthe Nor answersurety. anydischarge
to that thesay creditor alone is the and that thebound by change,

still retains the asprincipal to theright perform origin-agreement
made; becauseally made,when the was boundprincipaloriginally

to itperform to and creditor hasterms,its the noaccording right
to release that or to in is the samedo what principleobligation,

the time of its the as-thing performance surety’s—extend —without
sent. The is to be his for thebound forsurety principalwilling

of time helength and it be assumed thatagreed upon; may fairly
is so, the faith that the rests theupon whomprincipal, upon duty
and will at An there-it.obligation, maturity agreement,discharge
fore, between the creditor and release or sus-to whollyprincipal,

for a time this assent of thepend without the surety,obligation,
would be and inconsistent with the whichentirely unjust, principles

this relation. It is cangovern true that the not ofrequiresurety
the creditor in the heactive butany principal,diligence pursuing
has a toright of him that he shall neither tie his ownrequire up
hands, or release or the of the withoutsuspend obligation principal,
the assent.surety’s

these 9Upon Stewart,it is laid down in Miller v. Wheat.principles
685, J., that the under cir­per Story, manner,to extent and and the
cumstances out in is bound,his the butpointed suretyobligation,
no farther; and it is sustain nonot sufficient that he may injury by
the in benefit,the hiscontract, or that it even be forchange may
for he ahas contract,to stand the terms of his andright upon very
a variation is inrecognizedfatal. These are Ch. onfullyprinciples
Bills 409, and reasoncases where it is said that the thecited, why

is thesurety is, that the fordischarged by indulgenceagreement
is debt,rendered less in the thanprincipal active to payendeavoring

if he continued The same doctrineliable to an immediate action.
is notes;in 2465,Ch. on and Rees v.recognized Con. Berrington,
Ves. 61;Jr. and 2 &P.notes; v. B. v.Darley,540, English Claridge

4 M. &Dalton, Goodrich, 468;& Hewitt v. 2 C. P. Orne v.226;S.
Chitty84; 413, notes;Holt N. P. on Bills and HallC.Young,

v. 4 A. &Cole, E. In this case a was whichtaken,577. cognovit by
time was thatto the and it was held thegiven suretyprincipal;
was &E.Daniel,the effect is Isaac v. 8 A.To samedischarged.

commenced, the for a500, where, after a suit was(N. plaintiff,S.)
sufficient consideration, all for twotoagreed stay proceedings
months; isand it held that the Sowas wassurety discharged.
3 toStark. Ev. note it is said that an1389, 1, where agreement

execution a v.stay three months will Warddischarge surety, citing
cited;Johnson, 9;6 Munf. 2 Am. and cases and415, 417,L. C.

428, See,2 Am. L. 2 also,C. v. Watts 45.Creps,citing Clippinger
H.Kendall, 504; Colcord,v. 6 N. H. Bank 15 N.Wheat v.Savings

; 32 24 H.Pierce,119­ v. H. 514. In v. N.Hoyt French,Watriss N.
is the and198, it said that both creditor must be boundprincipal

the for in order to the surety;by agreement indulgence, discharge
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con-the onlya case wherebut tbe made in toremark was respect
andinterest,ofwait, thesideration for the to was paymentpromise

doctrineno suchwe thinkdo;this the did not to butdebtor agree
orseal, uponis underto forbearcan when the agreementapply

inas theitself,of the contractsufficient consideration independent
theis whycase reason perceivedus. In such cases nobefore good

debtor must also bound to wait.be
that the debtorIt is went to showalso, that the proofurged,

madea should beat in case deductiontime, whichmight pay any
allthatthe of beon extra interest the effect which mightpaid,

there wastrue,to we thinkbewould refunded. this beSupposing
notwithstandingsufficient theconsideration for promise,plaintiff’s

itthe Stillthere a his money.was condition annexed to holding
unless thewhole,in thewas fact and he entitled to holdwaspaid,

six months. For thatdebtor the the ofdebt beforepaid expiration
is it.he time,to and we think bound byagreed give
the or the disadvan­It is immaterial that the benefit to plaintiff',

then andto The wasdebtor,the be paid,$80tage might slight.
thein or in unlessit,the entitled hold whole part,was toplaintiff
thethusdebtor the entire debt. Forpaid payingimmediately

to ex­the chose$80, it,and for the chance of plaintiff'holding
law,and as matter oftend the time can notof we say,payment,

28,he on Con. Am.that this chance toovalued (9th Ed.)Ch.high.
all be recovered32. the extraSo, interest paid mightalthough
extorted;it Ch. onback, the that had been illegallyupon ground
333;2 H. theand N.cited; Green,Con. cases Williev.554, yet pay­

ment of even the to isinterest, promise it,such and' payillegal
decided a for an to extend theto consideration agreementbe good

;5 H. 99­Woodward,time of Bank N. Wheat v. Ken­v.payment.
6dall, H. 504.N.

It is the new the defendant wasfurther that ofpromiseurged,
is,a and he the doctrine ofconsideration,new therefore uponupon

bound, he had no notice of theBank v. Colcord, agree-although
can not so it. On thement for but weindulgence; regard contrary,

aofthe instrument is anbut acknowledgement subsisting liability,
and shouldliable,the that was still continuecondition Caseupon

aand be in-;to be so this acknowledgement promiseupon might
that he iswords,ferred. In other is an stillacknowledgementit

held as surety.
then,There which the haveevidence, upon jury mightbeing

a the of the verdictfound valid to extend time payment,agreement
isdirected for the must set aside. It true that thebeplaintiff

indefendant, but,at the of the theverdict was ordered request
absence must be deemed toof further it standany qualification,

a thethe of directed court.verdictupon byordinary ground
which, israised,A has as it to arisefarther been likelyquestion

theconsidered, and effect of thetrial, is,another we have thatupon
him a inof interest the right,by principal, givingpayment illegal

the This isa deduction of three times amount.Massachusetts, to
ex-a of Case to thedefendant’s counsel asthe dischargeurged by

the theto three times amount ofof is$1200,tent which said be
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interest, within theillegal of the defendant’s memorandum,meaning
relied as a newupon to avoid the statute of limitations.promise,
This interest Massachusetts,was inillegal where the notespaid
were made, and to be and in inconstruction,their and alsopaid;
their farso asdischarge, there,factsdepends upon theyoccurring
are to be the laws of that State. Bliss v.governed by Houghton,

126;13 N. H. Howe, 35;Ward v. 38 H. on ofN. Conf. LawsStory
272, 276; 2 459;Kent Com. 8 Vt. 325.Bryant Edson,v.

The memorandum of was,the defendant in effect, that he was
held notes,for the unless them,Case should or unless he haspay
been or shall be the It that thedischarged by plaintiff'. appears plain­
tiff' did receive of the debtor, Case, in Massachusetts, interestillegal
to the amount of $400, and of that inthat, the laws caseby State,

aof there,suit he would be entitled to a three timesdeduction of
that sum, to $1200; but the of that re­law,amounting provisions

to the v.lating here;can not enforcedonly be Watrissremedy,
32 H.Pierce, 582;N. itEastman, 14;v. Met.Gale 7 although

would be otherwise where the lex loci made the usurious contract
void.

The is,question then whether transactions enteredvoluntarily
into the creditor with the en-by which the latter isprincipal, by
abled to defeat a suit in the thehim where con-against jurisdiction
tract was to be as all andclaim,either to a or thepei'formed, paid
this effect acreditor,known to the can deemed to bebebeing

of the in thewhole or indischarge withinprincipal meaningpart,
of the defendant’s memorandum. It is clear that it wouldquite
not, be a the effect wouldtechnically considered, butdischarge,

same;nevertheless be the and, from the nature of the arrangement,
we think that the term was its sense,not used in technical but
would embrace or act of voluntarilytheany agreement plaintiff,
entered ainto, with in formknowledge effect,of its that should any

the it,of the him to avoidor enableextinguish obligation principal,
course,either in law or not,It would ofby proceedings equity.

aembrace case the'where hadcreditor, by simply passive,being
limitations;enabled the to the ofstatute nor wouldprincipal plead

theit reach case the creditor,where some act of not affect-probably
the in thedebtor’s where the contractliability wasing jurisdiction

beto still a inconstitute defense anotherperformed, might juris-
diction. But however this of whichbe, the act themay plaintiff

the inarms with a defense his claim theknowingly toprincipal
inthe had,where was to be isjurisdiction performance wanting

faith to the and deemed a ofgood well besurety, dischargemay
the tanto, within the of here setpro terms the contractprincipal up.

law,our when three times the of interestBy amount the unlawful
theexceeds adue,sum the defendant avail himself oflawfully may

in bar the isplea that the whole debtgenerally, upon ground
forfeited; and even where the amount is lessto be deducted than

due,the sum the abe a withmay verification,withplea general
an 195;view to issue as at 3common law. v. N. H.Stearns,Gibson

41Atwood, 446,Divoll v. N. H. and cases cited. We are therefore
to the conclusion that as andthe ofbrought stated,taking usury,
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thus the ato in thededuction whereentitling principal jurisdiction
the notes were to must as abe bopaid, of theregarded discharge

tanto.principal fro
A has been made as to the of thequestion defendant’ssufficiency

with;to revive the if the ispromise debt, condition butcomplied
we as athink, it contains distinct of anacknowledgement existing

is to doubt,debt that he held there can be nopay, ourupon
authorities, of its as evidence of a conditional promise.sufficiency

Another has been raised as to the effect theofquestion payment
of the extra interest at the of loan,commencement the but regard-

it as inthat it will be itsunlikelying again presented present shape,
have notwe considered it.

"With these views there must be
A new trial granted.

Kendall v. Morse.

A sheriff has attached personal propertywho injuryis not liable loss orfor iswhich
by negligencenot hiscaused or of ordinary care.want

questionthe is goodsWhen whether the himdeposited by place,were in a suitable
proof that certain insurance companies accustomed to treat as extra hazardouswere
buildings like that goods placed,where these notwere is admissible.

This anwas action on the case a the sheriff,of foragainst deputy
andnegligently certain chattels attachedimproperly keeping by

him on mesne process, were burned andwhereby they accidentally
injured. of theBy agreement the case was before antriedparties

whoauditor, the factsreported :following
The property consisted of theinjured household of the.goods

and at the time ofplaintiff, attachment of the same the defend-by
on a writ outant, sued one William Rand theby against plaintiff,

was insituated the house the in Portsmouth.occupied by plaintiff
For some three or four after the attachment thedays property

inremained aof At the of that timecharge keeper. expiration
the defendant theremoved. from the andproperty dwelling-house,
stored a of it in an in aroom of theportion unoccupied grist-mill
said Rand. The remainder of the restored to Mrs.wasproperty
Kendall a Before the defendant so storedupon receipt. any portion
of the he in ansome considerable time toproperty, spent attempt
find some in or;to it but none convenientplace put properfinding
for the in the heMr. Rand consented thatpurpose vicinity, might
store it in the in his theroom and defendantmill, without charge,

the offer.accepted
the the thestored,While was so ofportionpi’operty opposite

mill from that the attached was fired anbycontaining property
and the the and flamesincendiary, goods smoke, waterinjured by

to the amount of $>62.59.


