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thus the ato in thededuction whereentitling principal jurisdiction
the notes were to must as abe bopaid, of theregarded discharge

tanto.principal fro
A has been made as to the of thequestion defendant’ssufficiency

with;to revive the if the ispromise debt, condition butcomplied
we as athink, it contains distinct of anacknowledgement existing

is to doubt,debt that he held there can be nopay, ourupon
authorities, of its as evidence of a conditional promise.sufficiency

Another has been raised as to the effect theofquestion payment
of the extra interest at the of loan,commencement the but regard-

it as inthat it will be itsunlikelying again presented present shape,
have notwe considered it.

"With these views there must be
A new trial granted.

Kendall v. Morse.

A sheriff has attached personal propertywho injuryis not liable loss orfor iswhich
by negligencenot hiscaused or of ordinary care.want

questionthe is goodsWhen whether the himdeposited by place,were in a suitable
proof that certain insurance companies accustomed to treat as extra hazardouswere
buildings like that goods placed,where these notwere is admissible.

This anwas action on the case a the sheriff,of foragainst deputy
andnegligently certain chattels attachedimproperly keeping by

him on mesne process, were burned andwhereby they accidentally
injured. of theBy agreement the case was before antriedparties

whoauditor, the factsreported :following
The property consisted of theinjured household of the.goods

and at the time ofplaintiff, attachment of the same the defend-by
on a writ outant, sued one William Rand theby against plaintiff,

was insituated the house the in Portsmouth.occupied by plaintiff
For some three or four after the attachment thedays property

inremained aof At the of that timecharge keeper. expiration
the defendant theremoved. from the andproperty dwelling-house,
stored a of it in an in aroom of theportion unoccupied grist-mill
said Rand. The remainder of the restored to Mrs.wasproperty
Kendall a Before the defendant so storedupon receipt. any portion
of the he in ansome considerable time toproperty, spent attempt
find some in or;to it but none convenientplace put properfinding
for the in the heMr. Rand consented thatpurpose vicinity, might
store it in the in his theroom and defendantmill, without charge,

the offer.accepted
the the thestored,While was so ofportionpi’operty opposite

mill from that the attached was fired anbycontaining property
and the the and flamesincendiary, goods smoke, waterinjured by

to the amount of $>62.59.
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themill rods the house whereThe was some or fromforty fifty
w7asTherewas situated at the time of the attachment.property

the formerthe a and aunder same roof planing-mill grist-mill,
Thea the Mr. Rand.suit,to the latterowned by bystranger

Mr. Rand’swere in a in the second ofstored chamber storygoods
mill. The westernthe eastern of theportiongrist-mill, being

and occu­of the mill contained the wasplaning-machine,portion
theinas a and blind firesash Themanufactory. originatedpied

;the and it wasmill,the western of destroyedof partbasement'story
extent.it was to somethe eastern end was not butburned, injured

andthe divided into threeThe of mill was apartments,upper story
thatin the one most remote fromattached wasthe property placed

theof mill the fire Under thiswhere originated. apartmentpart
millthe of'Mr. Rand. In that of thewas partcounting-room

someas and blind there wasa sash alwaysoccupied manufactory
made theofconsiderable quantity shavings by planing-machine.

sides and had stoodwater,mill surrounded three itwras onThe by
before,92 fire had occurred thereNoin its present place years.

fire anto the there had been attemptsome weeks previousthough
had customsaid Mr. Rand notice. It was themill,fire of whichto
asrun the as wellgrist-millto by night by day.

by auditor,the to the excep­The wasplaintiff permitted subject
defendant,the to that John witnessof Biseprove produced)tion (a

for fire-insurance and had suchoffices,an various beenwas agent
and on that themills;fourteen had taken riskssome years,

afor insurance fire on wasordinary charge against dwelling-house
cent; structure, fromhalf of one on of woodenperone grist-mills

two with an increase of rates whencent, byto operatedone per
with from three to fiveon pergrist-mills planing-machines,night;

andto their the externalcent, byaccording operation night,
this of risksof the that last weregradebuildings;exposure

“ ;insurance toextra hazardous,’5denominated by agents companies
areis an of rates woodthere increase wherethat always shavings

a house is insuranceand the of consideredthatmade, byrepairing
heto a that had taken lisksavoid Sise testifiedpolicy.companies

an auditorunder attachment officer. These facts theon property by
to the to or ascourt be considered shallitreports rejected, appear

evidence of tnem was oradmitted, otherwise.that properly
that ríowas also the defendant took for theIt receiptproved

Rand, room;hefrom Mr. did take the of thenor keyproperty
mill; thatalso,and the theRand plaintiffthat owned occupied

of the from heror near the time of the removalatknew, goods
and inthat stored in the she saidhouse, were mill, nothingthey

it.toregard
the auditor to decidethe authorizedThe of partiesagreement

he shouldcourt,or the facts to the ascase, judge proper.the report
hisinthis each for own favor.movedpartyreport judgmentUpon

511, ;secs. 518­Bail., 507,onMaclceit,for the cited Storyplaintiff,
2 Vt. 28.; 29; 497;1 15 H. 15 U. Dig.Bosworth 357­ N. S.(N. Y.)
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Hatch, 10;for the 189, 9,cited ch. secs.defendant, Stat.,Comp.
;ch. 14­ sec.245, ; Bail., ; Ins.,and sec. on 133­ on 72­sec.Story Ang.

483; Sabine,Franklin Ins. Co. v. 6 15Lovell v.Findlay, Whart.
H. 36; 6288;N. Hill Jenner v.Hanford, Joliffe,v. 5Browning

9;Johns. Runlett 5 v. 2 N. H.Bell, 433;v. H. Jenness Cilley,N.
91; Burke v. 1 9 N. H.Trevitt, 96; Whittemore,Mason v.Howard
133; Brown,Cross ; ;v. 41 N. H. 283­ 1 Ins. 573­ v.StebbinsPhillips­

2 632;Ins. 1Co.,Globe Hall Ins. Har.Jolly v. Baltimore Eq. Co.,
& 294;Gill Moore 2v. 59.Westervelt, Duer

Bellows, The theis,J. first in this casequestion whether
issheriff forliable the wereattached,goods theynotwithstanding

fire. this are of theaccidentally wedestroyed by Hpon point
anlikeopinion that, bailee he is liable forhire,forordinary damages

theto care,that for togoods want of is nothappen butordinary
be treated as an insurer. In v. 5 N. H.Bell, 433,Runlett the ques­

wastion considered, and it wrasheld that for the loss of the goods,
without his fault or the sheriff not liable. In thatwasneglect,
case he had delivered the aattached to third whogoods person,
was in circumstances, for hisapparently good takingsafe-keeping,

for thereceipt same; but lost thewerethey eventually through
receiptor’s and it was notwas decided that the sheriff'insolvency,
liable. This was, a from decisiondeduction thenecessaryperhaps,
in Barrett v. 3White, liable210,H. the was heldN. where sheriff
for to thecauseddamages hay, its removal withoutby giving

andebtor be forto some toopportunity procure person responsible
it. The doctrine of Runlett v. is in HowardBell v.recognized

9Whittemore, N. H. 133­ H.; Barron 11 N.v. 567.Cobleigh,
The doctrine that insurer,tíre sheriff is liable as annot but only

want offor is New-York;in Jennercare,ordinary recognizedfully
Joliffe,v. 6 v.381;Johns. and Har-9, same 9 Johns.case, Browning

5 588, considered;Hill theford, where is much andquestion
Cowen,J., the a as to thatof sheriffregards possession analogous

anof ;bailee saleof for the of andordinary purpose custodygoods
alike factor under a del crederecommission.

The same courts, Perry,doctrine is held v.the Vermontby Bridge
Vt.14 mesne262, where it onwas held that officers attaching goods

are inliable for the same ofprocess keepingonly degree diligence
the as 28Taylor,other bailees in v.for Soproperty Briggspay.
Vt. other180, it is the likedecided that the ofdiligence sheriff^

in thefor men exercisehire,bailees must thatbe which prudent
affairs;conduct of said there is no substan-their own and it is that

similartial Adistinction andbetween gross negligence.negligence
doctrine, 162,is where130,laid in on secs.also, Bail.,Storydown
the sheriff is aa foras baileeregarded compensation.

andIn no wecase,to doctrine findopposition this we adjudged
1Westervelt,have been referred case of v.to none but the Moore

20, itwhere357; 622, 22,Bosworth 19 U. secs.S. Dig.(N. Y.)
withseems to leave thehave been that if the officerheld, goods

ifinsurer;the defendant in he liable as an thoughwill bereplevin,
onlytakes to usehe his he be boundcustodythem into willown



v.KENDALL MOESE. [Eockingham,556

a man takescaro and care whichordinary prudentdiligence—that
of his own property.

This the sheriff has usedus to the whetherbrings question
; this is acare and in the andordinary diligence goodskeeping
will be neces­of fact which auditor has not found. Itquestion the

for thattherefore, that the be recommittedsary, purpose.report
The as relevant.of could be regardedJohn Sisetestimony hardly
In of for thesubstance, he undertakes to state the rates premium

theinsurance of different established insur­classes of bybuildings,
denominat­connected,ance with he had andwhich beencompanies

inlike the in stored the goodsone which wereing buildings,
there was ahazardous; also,as extra and thatquestion, stating,

are made. This isincrease of rates where woodlarge shavings
like in werehow the onesimply stating question regardedbuildings

those insurance of that itfor theby companies, purpose showing
was not a safe are inclined to think itof and weplace deposit;

not,was of orit was a depositWhetherincompetent. proper place
was a material thattrue,it is but we know no principleinquiry,
would make the of those insurance companiesrules or practices

fact, natureIt in in itsis,admissible in evidence on that question.
;mere 2 Met. 149­ v.Railroad,v. Eastern Goodallhearsay. Webber

it held that the191,Ins. 25 H. where wasCo., N.New-England,
in evidence.of the was not admissibleinsurancepractice company

that it was not60,In Hubbard v. 35 H. it was decidedConcord, N.
citiesthat in Boston and other wereto show sidewalkscompetent

that thein similar to in either tocondition the one provequestion,
did use duelatter was in or that the notcondition, plaintiffproper

care in ofdoubtless,There cases where theare, usagespassing.
these aretrades or are allowed to be butbusinessparticular proved,
business,orcases where the matters at issue relate to such trades

and the acts or in be interpretedcontracts should properlyquestion
offered hasin the this case the evidenceof such Inlight usages.

isacts in butto do with the question,any usagenothing touching
a the certain insurance companiesstatement of rules whichmerely by

the stillliable todetermine the rates of and it bepremium, may
as thefurther that it does not to be representedobjection appear
of thisHowever,in that business. independentprevailing usage

the evidence inadmissible.we thinkobjection,
and theThe case beshould, therefore, discharged,

recommitted.Report


