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294, 2 Smith L. C. 448. TRegarding our own decisions as conclu-
sive upon the question, we deem it unnecessary to examine the
numerous and somewhat conflicting cases to be found elsewhere.
The evidence furnished fails to sustain the charge of misconduct
on the part of one of the jurymen. '
There must be judgment on the verdict.

Boyer v. Cuesnire RAILROAD.

A verdict will not be set aside upon a point not raised at the trial, although it might
properly have arisen on the evidence reported. All objections not stated at the trial
will be considered as waived.

Upon the question, whether fire was communieated to a building by sparks from par-

. ticular locomotive engines running upon a railroad at a particular time, evidence
that sparks were thrown from other engines running upon the same road on other
occasions, will be competent, if it be conceded that those other engines were of the
same construction, used in the same manner and in the same state of repair.

Whether the same evidence would not be equally competent if those other engines which
threw sparks on other occasions, were proved to have been of the same eonstruction,
used in the same manner and in the same state of repair; quere?

In cAsE, the declaration set forth, that on the 8d day of Septem-
ber, 18568, the defendants owned a railroad passing through Troy,
and used upon it steam locomotive engines, the plaintiff owned a
barn and other buildings and property, situated in said Troy near
said railroad ; and the said defendants so conducted their business,
that the plaintiff’s said barn, &c., was set fire to, and consumed by
fire from their locomotive engines, to his damage, &e.

There was evidence tending to show, that one of the defendants’
freight trains, drawn by one engine, assisted up an ascending grade
by another engine behind the train, passed along the road near said
barn, and the latter engine not long after returned upon the road, and
shortly afterward the plaintiff’s barn was discovered to be on fire,
and the barn and other property was wholly destroyed. The evi-
dence tended to show that these engines were examined on the day
after the fire, and were found to be in good repair.

The evidence teuded to show that all the engines used upon the
road were substantially alike in their construction, so far as the risk
from fire was concerned ; that they were used in the same way, and
that they were kept in like good condition and repair, and that they
were frequently examined to discover any defects, but that from
wear or accident, defects were sometimes found.

The plaintift' offered the testimony of witnesses, to show that
engines used upon the road scattered fire; but as to the condition,
or state of repair of those engines, no other evidence was offered
than that above stated. .

Ohjection was made by the defendants, that no evidence was
admissible, as to the effect of any other engine, except those in
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question here, unless it is shown to be in the same condition; and
that no evidence is admissible in relation to any other engine than
those here in question ; but the court admitted the evidence, and
the defendant excepted.

The verdict was in favor of the plaintiff, and the defendants
moved that it might be set aside by reason of said exception ; and
the questions arising in the case were reserved.

Wheeler & Faulkner, for the defendants.
Cushing, for the plaintiff.

Sareent, J. Two formal exceptions only are here taken; one is
“that no evidence is admissible in-.relation to any other engine
than those here in question,” and the other, “that no evidence is
admissible as to the effect of any other engine except those in ques-
tion here, unless it is shown to be in the same condition.” Itis
here only necessary to consider the grounds upon which those two
exceptions are found, because if other objections had been made
they might have been obviated, or they might have been yielded to,
and the testimony offered might not have been putin. What objec-
tions there might have been to the evidence as introduced, will not
now be considered, but only such as were stated at the time of the
trial. All objections not thus stated will be considered as waived.
Currier v. Boston ¢ Maine Railroad, 34 N. H. 508. %< A verdict will
not be set aside upon a point not raised on the trial, although it
may properly arise upon the evidence reported.” Siate v. Lye, 85
N. H. 368.

The first exception as taken above is not well taken. It isin fact
overruled by the former opinion in this case (42 N. H. 97), where
it is held that evidence would be competent in relation to other en-
gines “ conceded to have been of the same construction, to have been
used in the same manner, and in similar state of repair.” Now
there can be no doubt that evidence ‘of the kind there stated would
be competent, but whether the evidence is to be thus limited and
confined to such engines,as are conceded to be similar, &c., or
whether other engines might not be proved by direct testimony to
be so, for the same purpose, is more doubtful. That question was
not raised in the case formerly transferred, and therefore what ever
may have been said obiter in that opinion on that point can not be
considered as conclusive upon that question should the point ever
be directly raised.

In that case as reported (42 N. H. 97), the evidence failed entirely,
as it would seem from the case, to show any similarity between the
engines in question and the others used upon the road, in regard to
their liability to scatter fire. Nothing is shown as to their being of
similar construction, or as to whether the bonnets upon the smolke
stacks were similar or otherwise. The evidence there stated only
tended to show that they were all kept in good repair, but notwith-
standing that fact, they may have been so differently constructed
originally that one might have thrown fire constantly and the other .
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not at all. The evidence therefore in regard to the other engines
throwing fire was not rendered competent, and upon this ground
the former verdict was set aside. No question then arose as to
whether the other engines must be conceded to be similar to those
in question, or whether they might be proved to be so. But that
question is not raised in the present casc any more than it was in
the former one.

The second exception that evidence was not admissible as to the
effect of any other engine except those in question here, “unless it is
shown to be in the same condition,” does not meet or exclude the
testimony here introduced, because this testimony tends directly to
show that the other engines were in the same condition. If the
objection had been taken that no evidence should be introduced in
relation to other engines throwing fire unless they were conceded
to be similar, &e., to those in question, it is impossible now to tell
what the ruling of the court might have been, or whether the plain-
tiff would bave introduced the testimony against such objection.
But no such objection was made at either hearing, and it must now
be held to have been waived. The exceptions must be overruled.

Judgment on the verdict.

TroMAS 2. Pramrs.

Where a judgment creditor makes a valid levy of his execution on land, in which the
debtor has an estate for his own life, and the debtor’s interest in the land and its in-
come are set off to such creditor at a yearly value, ¢{o continne” for a term of years,
¢‘should the debtor so long live,” in full satisfaction of the execution, &c., the judg-
ment debt is satisfied by such levy, although the debtor die before the expiration of
such term of years.

Dzpr ox Boxp. The plea was as follows :

“And the said defendants come and defend, &c., when, &c., and
pray oyer of the writing obligatory, and also of the conditions of
the said writing obligatory: which are read to them in the words
following: namely,

Kiow all men by these presents, that we, Joseph Esty of Hins-
dale, and Warren IR. Platts of Chesterfield, both in the county of
Cheshire, as principals, and George . Esty of Hinsdale, aforesaid,
as surety, are holden and stand firmly bound unto Arnold Thomas of
Hiunsdale aforesaid, in the sum of two hundred dollars, to the pay-
ment whereof well and truly by the sald Esty and Platts, they
severally and jointly bind themselves and their heirs firmly by these
presents. Sealed with our seals and dated this twenty-third day of
April, 1859. The condition of this obligation is such, that if the
sald Esty and Platts, or either of them, shall save harmless, and
indemnify the said Thomas against all such costs as are occasioned
by the appearance of said Esty and Platts to defend the suit of said
Thomas against one Clarissa Brockway, now pending in the court




