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2 L. as conclu-294, Smith C. 443. our own decisionsRegarding
sive the deem it to examine theupon wequestion, unnecessaiy

andnumerous somewhat cases to found elsewhere.beconflicting
The evidence furnished fails to sustain the ofcharge misconduct

on the of one of thepart jurymen.
must be on theverdict.There judgment

Boyce v. Cheshire Railroad.

trial,A verdict not be set aside aupon point although mightwill not raised at tbe it
properly have arisen on the trialreported. objectionsevidence All not stated at the

bewill considered as waived.
Upon question,the bywhether fire was to a building sparks par-communicated from

time,ticular engines runninglocomotive upon a railroad at a evidenceparticularL
that sparks engineswere from runningthrown other upon the same road on other
occasions, will be competent, if it be conceded that those other of theengines were

construction,same used in the same manner and in the same state of repair.
theWhether same evidence equallywould not be ifcompetent enginesthose other which

occasions,sparks construction,threw on other \yCTe_provedto have been of the same
in ;used the same manner and in repair qumrethe same "stale of ?

In case, the declaration set forth, that ou the 3d ofday Septem-
ber, 1858, the defendants aowned railroad passing Troy,through
and used it steamupon locomotive the aownedengines, plaintiff
barn and other and situated in said nearbuildings property, Troy
said ;railroad and the said defendants so business,conducted their
that the said &c.,was set fireplaintiff’s barn, to, and consumed by
fire from their locomotive to his &c.engines, damage,

There was evidence show,to that one of the defendants’tending
trains, drawn one assisted anby engine,freight up gradeascending

another triiin,behind theby the road near saidengine passed along
barn, and the latter not after returned the andlong road,engine upon

afterward the barn was discovered onshortly plaintiff’s to be fire,
and the andbarn other was The evi-property wholly destroyed.
dence tended to show that these examinedwere on theengines day
after the andfire, were found into be repair.good

The evidence tended to show that all the used theengines upon
road were alike in construction,their so far as the risksubstantially

;from fire was concerned that were used in the same andthey way,
that were in likethey condition and and thatkept good repair, they

from,were examined to discover thatfrequently defects, butany
or accident,wear defects were sometimes found.

The offered the ofplaintiff witnesses, to thattestimony show
fire;used the road scattered condition,but as to theengines upon

or state of of nothose otherrepair evidence was offeredengines,
than that above stated.

was made the that evidenceObjection defendants, no wasby
as to the effect of other inthoseadmissible, any engine, except
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condition;here, it is shown to be in the same .andunlessquestion
in thanthat no evidence is admissible relation to otherany engine

andthose in the admitted the evidence,here but courtquestion;
the defendant excepted.

in and defendantsThe verdict was favor of the theplaintiff,
and;moved that it be set aside reason of saidmight by exception

the casein the were reserved.questions arising

theWheeler for defendants.¿f*Faulkner,

for the plaintiff.Cushing,

Sargent, is;J. Two formal are here taken oneexceptions only
“ that no evidence inis -relation to otheradmissible engineany
than those here in the evidence isother,and “that noquestion,”
admissible as to the other ineffect of those ques­engine exceptany
tion it It ishere, unless is shown be in the same condition.”to
here to those twoonly consider the whichnecessary grounds upon

are had been'madefound, because if otherexceptions objections
to,have been havethey obviated, yieldedor beenmight they might

and the in.offered have been What objec­nottestimony putmight
tions there notintroduced,have been as willto the evidencemight
now be of theconsidered, but such as were stated at the timeonly
trial. All as Avaived.not thus stated will be consideredobjections

*“v. Boston & willRailroad,Currier Maine 34 N. H. 508. A verdict
not be set aside ittrial,a not raised on the althoughupon point

35arise the v.may Rye,evidence Stateproperly upon reported.”
H. 368.N.

The first in factas taken is not well taken. It isaboveexception
overruled the in H. Avhereformer this case N.by opinion 97),(42
it is held that in other en­evidence relation towould be competent

“ have beenconstruction,conceded to the same tohave been ofgines
used in the same and in similar state of Nowmanner, repair.”
there can be kind there stated Avouldno doubt that evidence of the

andlimitedbe but whether the evidence is to be thuscompetent,
similar, &c.,confined orto such as are conceded to beengines,

towhether other direct testimonynot beengines proved bymight
the wasso,be for same is more doubtful. That questionpurpose,

evernot raised in the whattransferred,case and thereforeformerly
have can notbeen said obiterin that on that bemay pointopinion

considered as the everconclusive that shouldquestion pointupon
be raised.directly

In that case the evidence failedas N. H. entirely,reported (42 97),
thecase,as it would seem from the to show betweensimilarityany

in toroad,in and thethe others used regardengines question upon
their oftheir to scatter fire. is shown as toliability beingNothing

smokesimilar as theconstruction, or to whether the bonnets upon
there statedstacks were similar or otherwise. The evidence only

notwith­tended to show that were all in butthey kept repair,good
constructedhave beenfact,that so differentlythey maystanding

the otherfire andthat one thrownmight have constantlyoriginally
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not at all. The evidence therefore in otherto the enginesregard
fire was not rendered thisandcompetent,throwing upon ground

the former verdict was set aside. then arose as toNo question
whether the beother conceded to be similar to thoseengines must
in so. thator whether be to be Butquestion, they might proved

is inquestion not raised the case than it inmore waspresent any
the former one.

The second that evidence was not admissible theas toexception
“effect of other ithere,those in unless isany exceptengine question

shown to be in the same or thecondition,” does not meet exclude
here introduced, becausetestimony this tends totestimony directly

show that the other were in the same condition. theIfengines
had takenobjection been that no evidence should inbe introduced

torelation other fire unless were concededengines throwing they
similar,to be to those in is&c., it now to tellquestion, impossible

what the of the court have been, or whether theruling might plain-
tiff would have introduced the suchtestimony against objection.
But no such was made at either and itobjection must nowhearing,
be held to have been The bewaived. must overruled.exceptions

on theverdict.Judgment

Thomas v. Platts.

land,judgment levyWhere a creditor makes a in thevalid of his execution on which
life,andebtor has estate for his and in-own the debtor’s interest in the land and its

“value,come set off to creditor yearly years,are such at a to for a term ofcontinue”
execution,live,” &c.,the long judg-“should debtor so in full satisfaction of the the

byment isdebt satisfied such oflevy, although expirationthe debtor die before the
years.ofsuch term

Debt on bond. The was as follows :plea
“And the said defend, when,defendants come and and&c., &c.,

of the also ofoyer and of the conditionspray writing obligatory,
the said readwhich are to them in the wordswriting obligatory:
following: namely,

allKnow men we,these that of Hins-by presents, Joseph Esty
dale, and 'Warren Chesterfield,K. of both in the ofcountyPlatts
Cheshire, aforesaid,as E. of Hinsdale,and Estyprincipals, George
as are ofholden and stand bound unto Arnold Thomassurety, firmly

aforesaid,Hinsdale in of two hundred to thedollars,the sum pay-
Platts,ment whereof well and the said and theytruly by Esty

and bind and their heirs thesethemselvesseverally firmly byjointly
and ofSealed with our dated thispresents. dayseals tweuty-third

thesuch,1859. The this is that ifApril, condition of obligation
Platts,said harmless, andthem,and or either of shall saveEsty

the said all costs are occasionedThomas such asindemnify against
the saidsaid and to the suit ofby of Platts defendappearance Esty

Thomas in the courtone Clarissa nowagainst pendingBrockway,


