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v. Fletcher.Snow

furnish, time,A the of a note a a memberby payee promissorycontract to at future to
defense,firm,against gooda all a topartnership, indemnityof an the debts of isthe

circuity, byavoid to a suit on the or it trans-payee, personthe note a to whom was
ferred after it was dishonored.

Assumpsit and Lewisdefendants,the two Bela J. Fletcheragainst
trade,in andand asBandall, others,six described late~W. partners

Claremont, firmbusiness under the ofall at saidrecently doing
The declara-47,No. Men’s Protective Union.”Working“Division

ofdefendants,set forth that the “on the 13th day August,tion
aforesaid, their1856, Claremont,then business as at said bydoing

date,note of that their Simeonby president,subscribedpromissory
received,and valueHendee,their fortreasurer, byJohnHaywood,

47, Men’stheir said name of No.partnership Division Working
orUnion, Hendee, him, order,one toProtective Johnpromised pay

them,made onone hundred in after demanddollars, daysthirty
with interest.”

was indorsedThe declaration then that said note dulyalleged
the and a demand hadand delivered to that been dulyplaintiff,

and Ban­Fletchermade. All the defendants were defaulted but
was in­dall, the issue. declared onwho The notepleaded general

evidence,in a demand Hendee,troduced and there wTas ofproof by
toand afterward he indorsed and delivered the note the plain­that

Hen­1861;as in that Johntiff' collateral thesecurity, early year
itmandee, the of the the same whonote, signedwaspayee

wasof the that saidas treasurer company organizedcompany;
werea and1848; adopted,March that constitution10, by-laws

immedi­in the recordstheir namesand that the members signed
a numberafter the that there wereby-laws; originally largeately

thedefendantsmembers, among originalof and that these two were
of thethe constitution and Suchby-laws. portionsofsigners

were annexed to the case.material,deemedas wereoriginal by-laws
thecertain records of company,The defendant then introduced

andamendments alterationsthat certainfor the ofpurpose showing
ofmade in 1856. Such thein said had been portionsMay,by-laws

annexed.are on wererecords as material that point
evidence,as onamendedThe to these by-lawsplaintiff' objected

the records that there wasit not fromthe that did appearground
to act that ques-the the members uponnumber ofrequired present

But the court ad-tion, or or themodify by-laws.legally change
ofSuchthem, portionsmitted to the exception.subject plaintiff’s

the case. Theannexed toamended material werethe as arebjMaws
theas members of companyall who acteddefendants wereeight

the amended.after were thusby-laws
andof thataccount,no booksthat theIt appeared colnpany kept
until theamount,credits had not been to considerableanygiven

to showoffered thatdefendantDecember, 1856,last of when the
store,in their com-did the businessthe clerk of the whocompany,

six monthsthe previousmenced and that duringout goods,trusting
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hundred dollarssevenabouthe had thus trusted out1,1857,to July
in ahad donethis beenand thatworth of the company’s goods,

the directionandthe bynumber of instances withlarge knowledge
for thatdirectorsone of the threeSendee, year,of who wasJohn

and consenttheout, knowledgeand the amounts so trusted withthat
deemedand are nowcollected,have not beenSendee,of which

claim,in suit. JButthisthan thewereworthless, plaintiff’slarger
thecourt excludedthe testimony.

made somesaid Fletcheroffered show thatThe defendant then to
saidof company,an in to the treasurerkind of application writing

1857,November, withoutSendee, beingabout the 25th ofJohn
the 25th ofand or about January,able to that oncontents,show its

Sendeethathe in to that1858, application;saw said Sendee regard
time; Sen-at that thata of saidwas as director companyacting

dollars,him fifteen asdecided todee then said that had paythey
theFletcher moneythe that acceptedhis of property;proportion

nevercertificate, and that Fletcherand Sendee histogave up
excluded theBut the courtacted with the after that.company

testimony.
Randall, in thethat saidThe defendant also offered to earlyprove

Sendee, who wasan interview with said1858,winter of had acting
him to out ofSendee to goas a and that saiddirector, proposed

histhe amount ofdollars,the his fifteenpaidcompany upon being
outhim that if he would thusshare; then tothat Seudee goproposed

liabilities,allhe would him a written pastindemnity againstgive
in Sendeeharmless;him and that this conversationand see clear

himhe wouldmade use of different dischargeexpressions, saying
and alsohim anall and wouldliabilities, indemnit}?,from past give

audhim,ahe said Randall to indemnifythat would writinggive
liabilities;hipi all that Randall acceptedwould from pastdischarge

dollars, the amount hishim fifteenoffer;his that Sendee then paid
and that heSendee,certificateand he his todue, that then upgave

since, but hea member of saidhad never taken asany companypart
had everorthat such dischargedid not offer to show indemnityany

Sendee atunless was saidSendee,him said what bybeen given by
court excludedBut thetime would as'suchthe operate discharge.

a verdict for thecourt then ordered plaintiff.the Thetestimony.
the aboveall the the defendants uponTo rulings excepted, grounds

directorshad shown that theand the notbecause plaintiffappearing,
inthe of the noteauthorized had of question,or knowledge giving

and treasurer,the of the the presidentor money, exceptborrowing
thehad been underwho said note. No disputedsigned signatures

set aside the verdict.44th rule. The defendants moved to

Wheeler,Parker the defendants.for$
note in suit as collateralThe taken the secui’ity,plaintiff having

ovei’-due, it to the same defenses thatand when it was holds subject
the newexisted it in the hands of Iiendee. 'Whether by-against

actedand the defendantswere orlaws adoptedlegally not,vHendee
this are boundthem if and the to suit byasupon partiesadopted,

toAs themselves the were not boundtheir action. between parties
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insist the an withdraw,notice of intention to orupon thirty days’
form of saw fit to waive whichupon any Theydischarge. rights

have insisted the Fletcher,on. On ofthey might application
S|15,himIiendee tlm and took hisback certificate of member-repaid

which is evidence"of his and whichwithdrawalship, upondischarge,
the should have offerThe to andjury passed. indemnifydischarge

and see himRandall, harmless all their liabilities,from past accepted
andhim acted the was a validuponby by parties, agreement upon

action,a sufficient ;consideration to avoidand, of becircuity may
Dawber,in defense of this Foster v. 6 &E. 496.shown suit. E. L.

note declaredThe to have been made theupon appears by
and directors,Iiendee thewithout of to coverpresident authority

a in the assets, caused the Iiendee,misconduct ofup deficiency by
a validand is not note. The court should have admitted the

defendants,evidence offered the and the evidence admittedby
have beenshould submitted to the jury.

for theCushing, plaintiff.
1. The as to the misconduct Iiendeeof wastestimony alleged

excluded, because it could not furnish defense to thisrightfully any
defense,In order it should be a itaction. that would be necessary

thatto hold misconduct a wouldof director be followed a for-by
of all hisfeiture in theto monstrousrights regard company —a

proposition.
2. The ofas to the the defendants wastestimony discharge right-

excluded, because the from the could notfully discharge company
availof thebe the creditors of Theany against company. agree-

toment if was the act of the and not ofmade,indemnify, company
There is in hisIiendee,Iiendee. no thatpretense negotiations,

acted otherwise than as a thedirector for company.
3. ofrebutter,The of to canprinciple action,prevent circuity

where the the will the de­apply by plaintiffonly recovery give
a offendant action recover the same amount fromtoright exactly

same,The be and the re­the must theplaintiff parties damages
thecovered must be the exact measure ofby plaintiff damages

Leavitt,recovered the Robinsonv. N. H.to be defendant. 7 73.by
4. theThe not of the directorsdisputed, authoritysignatures being

the note is evidenceto admitted. There was no to show vrantsign
failure ofor consideration.

This on the the of the5. that requirements by-lawsgoes ground
satisfied;been if of thehave but the haveby-lawsrequirements

there is or contract ofsatisfied,not been no discharge indemnity.

note,The the the ofBellows, J. of authoritymaking including
the theadmitted,must be as under ofthe regarded operationagents,

H. 32;44th rule of court. Bank v. 41Falls N.Farmington,Great
v. 11 H. 535.Gilchrist, N.Williams

defendants, either ofis, them’,then the orThe whetherquestion
note made,have set a valid defense. At the time the was bothup

bound, and the defensewere members of the and bothfirm, urged
that since with thehave beenis, by agreementsthey discharged



June, v.SNOW FLETCHER.1862.] 645

If and the originalthis be the defendantspayee. so, as between
totheHendee, the defense is also availablepayee, plaintiff,against
ofProofwhom the note was transferred after it was discharged.

most,25, would,the at1858,Fletcher,withagreement January
thea oftend memberto to beonly show that he on that ceasedday

; 1856, it is obviousasbut the note was made incompany August,
dischargethat he validwould someit,still be held unlessupon

wras,was shown; and Theof there evidence. proofthis was no
therefore, defendant, Ran­otherIn to therightly rejected. respect

Hendee,dall, it that he withappears to anoffered prove agreement
in the was,winter of that Randallthe which1858, substance of
should out of receive for his sharego and shouldcompany,the/
fifteen dollars, and liabilitiesbe indemnified all past growingagainst
out of his an act­Ileudee, who wasthat,membership; accordingly,

director anddollars,of the fifteening Randall thecompany, paid
Randall inthen shareto of hissurrendered Hendee the .certificate
the firm. As to that Hen­the to showit wasindemnity, proposed
dee told ahimRandall that if he thus he wouldwould outgo give
written andand see him clearliabilities,allindemnity against past
harmless; and madethat in Hendeethe course the conversationof
use of different him fromhe wouldexpressions, saying discharge
all past and alsoliabilities, and thatwould him an indemnity,give
he would give him a and wouldhim, dischargeto indemnifywriting
him from re­all offer,theliabilities; that Randallpast accepted
ceived the fifteen and has nevercertificate,surrendereddollars, his
since taken is,And theas a member of the firm.any part question
whether this thereevidence oftends to a contract indemnity,prove

no offerbeing to in and ifshow contract writing;any subsequent
so, whether it was sufficient con­the contract andHendee,of upon
sideration.

It is to be toassumed the a contractthat offer was to prove parol
be in of thegathered from the coursevarious madeexpressions
conversation, some to at a futurean be givenindicating indemnity

andtime, others a and onecontract ofpresent indemnity; question
is, evidence,whether from this the of theand the fact of payment

dollars,fifteen andcertificate,the surrender of Randall’sthe ceasing
to be a member have foundtime,from that the might legallyjury
a present offeredcontract of the expressionsSome ofindemnity.
to be a weare andproved contract,to suchcertainly appropriate

Resides,think it we think itto have left to thebeenought jury.
was into a acompetent show contract for future indemnity writing,

release,tobecause, avoid of as ait wouldaction, operatecircuity
inasmuch as in a suit suchentitled,the ondebtor, Randall, would be
contract com­of to recover amount he beback the mightindemnity,

H.Leavitt,to v. N.Such the of Robinson 7pelled is doctrinepay.
abe,the when73, pleadswhere is stated to “that partyprinciple

him to maintainwhich, case entitlematter in of wouldrecovery,
of thatof or reasonanother suit the on accountplaintiff, byagainst

sothe matteramount,and for the same operatesrecovery, pleaded
foraction,as a the circuity.”ofdischarge avoiding

authorities andcited,This doctrine is sustained thewell by
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v.33;H. Durrell Wen­Stevens,11numerous v. N.Haynesothers.
2151; Cuyler,v.Cuyler3dell, Brush,8 H. v. Cow.369;N. Clark

Johnson,48;2 v.cited; PhelpsWms. Saund.186,Johns. and cases
581.8 17 Mass.54; Newhall,Johns. Tuckermanv.

themade, waswascontract of indemnityIt is said that whatever
thethink thatIlendee, jurybut wefirm,contract the and not ofof

atwasthat Ilendeeisfound It truehave otherwise.might legally
theinfind thatdirector, makingcase does notthat time a but the
thel’atherthe terms usedsuch, implyhe acted as andagreement
em-that Ilendee wasno evidenceBesides, there wascontrary.

hein that casea andthe firm suchto bind promise,powered by
would behimself bound.

be-notof rebutterdoes apply,It is the doctrinealso thaturged
notwouldRandallin contract of indemnity,a suit on thecause,

suit; andin thisamount of therecover for its breach the judgment
him; butamount was paid byunless the wholetrue,this bemay

indemnity,covered theto would be bywhatever he was payobliged
Johnson, 8v.In Phelpsrecovered back.and that besum would

ofnote;a bothmakers ofone of twoJohns. the contract with54,
itnote, andand cancel the yetsued,whom were was to procure

althoughdefense to avoid circuity,awas held that this was good
two,the andhave been mightthe suit would againstin thejudgment

made.the wasone to whomnot have been all the promisebypaid
indemnifiedboth, the oneBut had been recovered againstjudgment

beenhe hadwhatof the justhave recovered back plaintiffmight
of theis the foundationthis we understandto andcompelled pay,

forinvaliddo we think thedoctrine rebutter. Nor agreementof
foundhavelegallytheconsideration,want of because jury might

of Ran-in considerationfurnish wasthat the contract to indemnity
dollarsthe fifteenis,do;he did that receivingdall’s whatjustdoing

thefromandcertificate,his retiringfor his share, surrendering
the modetofirm; providedand was accordingwhether this strictly

a sufficient considerationnot, it wasthe the orrules of companyby
that,afterRandall,nor do we see howfor Hendee’s agreement;

of the firm.interest in theclaimedcould have any assets
must beaand inasmuch asviews, joint promisetheseUpon

theorderedthe verdict bymade the defendants,to be byproved
and acourt set asidemust be

New trial granted.


