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According to our practice the result of a suit is regarded as in favor of the party who
receives the verdict of the jury. And it makes no difference whether the defendant
files an offset or not; if there is a balance due the defendant, or no balance due the
plaintiff, or nothing due the plaintiff, the defendant will be entitled to his costs.

Tiis was an action of assumpsit, and tried at the Court of Com-
mon Pleas at Plymouth, at the May term, 1858, upon the general
issue, with a set-off filed. The jury found a verdict for the defend-
ants upon the set-off for thirteen dollars twenty-two cents.

The plaintiff appealed to the Supreme Judicial Court, and the
case was tried at the May term, 1860, and the jury found a verdict
for the defendant, that they never promised, &c., and allowed the
defendants nothing upon their set-off.

The plaintiff claimed costs on the appeal to the amount of thir-
teen dollars and twenty-two cents, which were not allowed.

At this term the defendants claim to have costs allowed them, as
the successful party in the suit; butthe court declined to allow
them, to which ruling the defendants excepted, and the question
was reserved for decision at the law term.

Clark, and Quincy, for the plaintiff.
Pike § Barnard, for the defendants.

Sareexnt, J. Section T, chapter 1655, Pamphlet Laws, provides
that, “If, in any personal action originally brought within the Court
of Common Pleas, the plaintiff shall appeal to the Supreme Judicial
Court, and shall increase his damages, he shall recover costs of the
appeal not exceeding such increase ; but if he shall not increase his
damages he shall pay the costs of the appeal, and recover none.”
In this case the plaintiff appealed, and did not increase his dam-
ages; he must therefore pay the cost of the appeal.

But he claims that he is not liable to pay the costs in the Court
of Common Pleas, because, although he did not recover there, on
his claim against the defendants, yet it is equally true that the
defendants did not recover on their claim filed in set-off’ against the
plaintiff, and therefore that neither is the prevailing party, and that
neither party is entitled to costs. And he cites Lapham v. Norris,
10 Cush. 812, and Caverly v. Bushee, 1 Allen 292, in which it is so
held in Massachusetts. DBut they bave some provisions in their
statute in that state unlike any in ours, in relation to suits in which
the defendant files an offset. See Gen. Stat. of Mass., ch. 130,
670, 671. Section 16 of said chapter provides that, when the defend-
ant files and relies upon a set-off, he shall file with his answer a
declaration, entitled a declaration in set-off, and adapted to the
claim in like manner as though an action were brought upon it.
Section 19 provides that if an amount is proved to be due upon the
set-off, equal to the amount due the plaintiff, the court may award
costs to either party, or dismiss the action without costs. And sec-
tion 21 provides that, after a demand is filed in set-off, the
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plaintiff shall not be allowed to discontinue his action without the
consent of the defendant.

There are no similar provisions to these in our statute. Here a
set-off, though held to be in the nature of a cross action, is yet in
some sense a defense, and the court have no different rule for
allowing costs in such cases from others; and costs follow the
event of every action or petition, unless otherwise directed by the
law or by the court. Rev. Stat., ch. 191, sec. 1; Comp. Laws 492.
According to the practice in this state the event of the suit is in
favor of that party who obtains the verdict of the jury in his favor,
whether there is any offset in the case or not. If there is any
thing due the plaintif; or, in case of mutual accounts, if there is
any balance due him, so that he obtains a verdict in his favor, he
recovers his costs. And if there is a balance due the defendant in
case he files an offset, or if there is nothing due the plaintiff in
any case, the verdict will be for the defendant, and he is entitled to
his costs. In the case before us the verdict was for the defendants,
and they are entitled to their costs in the Common Pleas, and in this
court upon the appeal.

Lixceptions sustained.

Corsurn ». PoMzERoY.

In assumpsit upon a parol contract, any material variance between the statement of the
consideration, as contained in the declaration and the proof, will be fatal.

A plaintiff who has performed his part of a special contract, and seeks to recover of
the defendant the sum due under the contract, can not recover upon the geuneral
counts, where the amount due is not liquidated, and where the contract is such that
the law would not, from the transactions between the parties, in the absence of such
express agreement, confer the same rights and impose the same duties and obligations
as those conferred and imposed by such contract.

Land set off upon execution was deseribed as bounded properly on three sides, and on
the fourth as bounded by ¢Court Square, or land of ‘William Colburn ;”— Held,
that the description was sufficient.

Our statute makes the swearing of an appraiser upon an execution the commencement
of a levy upon real estate.

A levy of an execution upon land will be considered as taking effect, by relation, from
the time when such levy was commenced, if followed seasonably by a compliance
with the requirements of the law.

Therefore, where B was liable over to A to indemnify him against all damages and
costs in 2 suit in which A was defendant, and a judgment be recovered sgainst A,
and a levy upon his real estate was comamenced by swearing an appraiser, he may
sue B immediately, and if the levy is afterward completed according to law, and
the execution thereby satisfied, he may recover of B, in such suit, the whole amount
for which his land was thus set off, including costs of set-off.

Where a warrantor or guarantor, either voluntarily or upon notice, comes in to defend
2 suit against one to whom he is liable over, he comes in subject to all such reason-
able rules and orders as the court may see fit to make in the case.

Therefore, in a suit against A, to whom B is liable over, if B comes in to defend,

and the court order him, upon the motion of A, to furnish A security for costs

in the suit, and thereupon B abandon the defense without complying with such
order, he will be concluded by a judgment against A. the same as though he had
made full defense.
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