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party whoin favor of theAccording practice of a suit is asregardedto our the result
the defendantAnd it makes no difference whetherjury.receives the verdict of the

defendant, theor balance duean if balance due nonot;files offset or there is a the
histo costs.plaintiff, nothingor due the the defendant will be entitledplaintiff,

Com-at ofThis an of and tried the Courtwas action assumpsit,
term, the1858,mon at at uponPleas the generalMayPlymouth,

a verdict the defend-with a The found forissue, set-off filed. jury
ants the for dollars cents.set-off thirteenupon twenty-two

theCourt, andThe Judicialto theplaintiff Supremeappealed
a1860, the verdictcase was at the andterm,tried jury-foundMay

thefor the and alloweddefendant, &c.,that never promised,they
their set-off'.defendants uponnothing

thir-ofThe claimed on to the amountcosts theplaintiff appeal
teen and were not allowed.cents,dollars whichtwenty-two

asthem,At claim to have allowedthis term the defendants costs
allowtothe in declinedsuit;successful the but the courtparty

to and thethem, questionthe defendantswhich excepted,ruling
was for decision at the law term.reserved

and forClark, theQuincy, plaintiff.
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1655, Laws,Sargent, providesJ. 7,Section Pamphletchapter
“that, If, in within the Courtaction broughtany personal originally

of toCommon the JudicialPleas, the shallplaintiff Supremeappeal
thecosts ofCourt, and shall he shall recoverincrease his damages,
hisif he increaseincrease;not such but shall notappeal exceeding

and recover none.”he theshall the costs ofdamages appeal,pay
did dam-In this the and not increase hiscase plaintiff appealed,

; he must thetherefore the cost ofages pay appeal.
But he in the Courtclaims that he is not liable to the costspay

onthere,of he did notbecause,Common recoverPleas, although
thehis claim the it is true thatdefendants, equallyagainst yet
thedid claim filed in set-offdefendants not recover on their against

thatand is andtherefore that neither theplaintiff prevailing party,
he v.Lap­ Norris,neither is entitled costs. And cites hamtoparty

in soBushee, 292,10 1 Allen which it is312,Cush. and v.Caverly
in in theirheld Massachusetts. But have somethey provisions

tostatute in in in relation suits in whichours,that state unlike any
Mass.,of ch. 130,the defendant files an offset. Gen. Stat.See

that, the defend­16 said when670, 671. Section of provideschapter
a with his aset-off,ant files and relies he shall file answerupon

thea in set-off' and todeclaration, entitled declaration adapted
it.claim in an were broughtlike manner as actionthough upon

an to be due theSection 19 that if amount isprovides proved upon
awardset-off, the the court mayto the amount due plaintiff,equal

And sec­to dismiss the without costs.costs either or actionparty,
is filed in theset-off,21 after a demandtion that,provides
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shall thenot be allowed to discontinue his action withoutplaintiff
consent of the defendant.

aThere are Hereno similar these in our statute.toprovisions
inheld isset-off, action,to be in the nature of a cross yetthough

some sense a rule fordefense, and the court have no different
others;costs in such cases and follow thefrom costsallowing

event of theaction or unless directedotherwiseevery petition, by
492.1;law or the court. Rev. ch. sec. LawsStat., 191,by Comp.

into the in this state the event of the suit isAccording practice
favor of that favor,who obtains the verdict of the in hisparty jury
whether there is offset in the case isor not. If thereany any

or, accounts,due the isin case of mutual if therething plaintiff
hebalance due so that he obtains a verdict in hisany him, favor,

recovers his And if is acosts. there balance due the defendant in
case offset,he files an if isor there due the innothing plaintiff

the verdict will for and he iscase, defendant,be the entitled toany
his costs. In the case before us the verdict was for the defendants,
and are entitled to their costs in the Common and in thisPleas,they
court theupon appeal.
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contract,assumpsit anyIn aupon parol material variance tbe statement of tbebetween
consideration, proof,as contained in tbe declaration and the be fatal.will

contract,plaintiff performed part specialhas his of a and seeks to ofA who recover
contract, upon generalthe defendant the sum due under the can not recover the

counts, liquidated,not iswhere the amount due is and where the contract such that
not, inthe from the the absence ofparties,law would the transactions between such

agreement, rights obligationssame and andexpress imposeconfer the the same duties
by such contract.imposedas those conferred and

sides,asupon properlyoff execution described bounded on three and onBand set was
Square, ColburnHeld,byfourth as bounded or land ofthe “Court William

sufficient.descriptionthat the was
swearing appraiser uponmakes the of an an execution the commencementOur statute

levyof a real estate.upon
relation,effect,byaslevy upon takingan execution land will be considered fromA of

commenced,levy seasonably by compliancesuch if athe time when was followed
requirementsthe of the law.with

Therefore, indemnify against damagesB A to him allwas liable over to andwhere
defendant, A,judgment againstin and a bein a suit which A was recoveredcosts

by swearing appraiser, mayan helevy upona his real estate commencedand was
law,immediately, completed according to andlevyand if the is afterwardsue B

satisfied, B, suit,in suchthereby mayhe recover of the amountthe execution whole
off, including costs of set-off.his land was thus setfor which

notice, inguarantor, voluntarily uponeither or comes to defenda warrantor orWhere
over, subjectinto he is liable he comes to all such reason-againsta suit one whom

inmayas see fit make the case.rules and orders the court toable
over,A, defend,Therefore, is liable if B comes in toagainstin a suit to Bwhom

him, A, securityof to furnish A for costsuponcourt order the motionand the
suit, complying suchthereuponand B abandon the defense without within tbe

order, A heby judgment against thougha the same as hadhe will bo concluded
made full defense.


