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in instead of thethem, instance,the firstthat shouldPomeroy pay
hisshouldand abandonrecord,defendant of thereupon Pomeroy
nofor the there can bodefense and rendered plaintiff;bejudgment
asthat as muchbo bounddoubt but would by judgmentPomeroy

in thiscase,made full defense. this plaintiff,he had Sothough
in the former had allowedsuit,defendant of recordwho was the

hehis until it would seemdefend the case in ownto way,Pomeroy
the instead of;at butsomewhat delay imposingbecame impatient

so,to do whichhimself,conditions or upon Pomeroyany assuming
andfarther, the is raised sub-should be allowed to defend question

court, circumstances,in view of all thecourt,mitted to. the and the
costs,for who refusesto furnishorder Pomeroy security thereupon

and his defense.to this order of court abandonsobey
orders,and reasonablecan hold that such common being"We not

inmotion of the defendant thatmade the court,by though upon
an the for thusdefendant,can as excuse tocase, avail Pomeroy,

; hedefense he had undertaken but we think musttheabandoning
in the ascase,held to the that samebe be concluded by judgment

defense;he made full and that makes it immaterialhadthough
case,in thatthe cause of action was or whether itwhat plaintiff’s

is concluded thestated. by judgment.•were Pomeroyproperly
defendant in this case would be with aliable,think theWe

of thisfor the whole amount withdeclaration, judgment,proper
interest, in addition other&e., to such sum asset-off,costs of

in theservices and matter.trouble,should be for expensespaid
in the the must setease,to the verdict beagreementAccording

the theand rendered for unlessdefendant,aside plaintiff*judgment
case a new trial willwrit,leave to amend his in whichobtain be

granted.

French v. Benton.

which, to a forpauper physicianin a resides is not liable services rendered toxVtown
request poor,of the althoughthe of the overseers hopauper1 such becamewithout

' aid,needed immediate before the overseers could bo to.suddenly appliedsick and

to recover the amount of awas broughtThis action physician’s
andand medicine rendered furnished to aservicesbill for poor

in Benton. Thehis settlement defendants deniedperson, having
was the town or its andofficers,the thebythat employedplaintiff

in the case related to that question.principal dispute
them thatthe court stated to there is noIn thecharging jury

to for services oron the of towns pay suppliespartgeneral liability
are liable to other towns forfurnished to suppliespaupers. They

resident in such towns,to theirfurnished such towns paupers,by
suitnotice is andand in need of relief, provided givenstanding
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to the statute. are liable tobrought They physiciansaccording
and anothers for furnished in ofrelief to such paupers, pui’suance

order, or the andagreement, the ofoverseers poor,employment by
not otherwise. But

1. If a need offalls insick, and is immediatepauper suddenly
medical assistance thebefore overseers of the can bepoor applied
to, a render the until there ismay assistancephysician necessary,
time to the andoverseers, the town for it.notify charge

2. If or medical assistance have abeen furnishedsupplies pauper
in need of relief, without and the over-standing prior authority,

seers are satisfied whatwith has been and todone, promise pay
therefor, the town will be liable.

8. If one of the overseers directed the to visit theplaintiff pau-
per, sick,who was then as often as he andwasthought necessary,
the aplaintiff exercised fair todiscretion as the of hisfrequency
visits, the town is liable for the assistance rendered.

4. Overseers a ormay employ physician personally, they may
invest some other with a todiscretion send aperson for physician
when lie it is and thesupposes town will be liable.necessary,

5. If the had sudden and fits sopauper ofalarming fainting,
that immediate assistance aof was and he at-needed,physician
tended her, heupon kind,on each occurrence of that unex-might,

thepected, town for one visit withoutcharge authority.express
To all these instructions the defendants excepted.
A statement in the of N. that thedeposition Willey, Pago,

overseer, him to therequested send to visit theplaintiff pauper,
was to defendants,theobjected because it did not thatby appear
the wasrequest communicated theto but it was admittedplaintiff;

the ascourt, toby other evidence of thesupporttending plaintiff’s
the overseer.employment by

The testified that oneplaintiff called him to visitStiekney upon
the and said that Mrs. atpauper, Place, -whose house the pauper
was overseer,thesupported sent him for the Hoby wasplaintiff.
then topermitted the defendants’ thattestify, against objection,

told him that Mrs. Place said she hadStiekney fromauthority
the ;to sendoverseer, for him and. that hePago, the(French) gave

credit to the town, and he the town to him hisforexpected pay
services.

The was to theplaintiff' permitted defendants’testify, against
that Mrs. Place heobjection, him,told when went house,to her

that told her if thePage needed a to send forpauper physician
him. Mrs. Place had testified that had herpreviously Page given
such directions before she sent for the doctor, that factthough was

denied Mr.subsequently by Page.
theseTo the defendantsrulings excepted.

verdictA was found for the Theplaintiff. defendants moved for
a new trial, reason of saidby exceptions.

andMorrison, for theBryant, plaintiff.

andHibbard, for theFelton, defendants.
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theThe ofBellows, J. arise the correctnessuponquestions
to the and the first that if awas,position pauperinstructions jury;

in immediatesick, and is want medical assistancefalls ofsuddenly
thecan ato,the overseers be renderapplied mayphysicianbefore
themade,until can beneeded, andapplication chargeassistance

isTo these directfor it. instructions no authoritysupporttown
us; but are beor found to sustainedby they attempted uponcited

that there is a the overseers to furnishuponlegal dutythe ground
not; and,the town was or asrelief, whether liableultimatelythe

as admit to thewas such not to of an applicationthe emergency
would a to assistancetown, the law for theimply promise pay

anbefore could be made.needed application
is,this existsbasis of that as theinasmuchargument dutyThe

relief,the ofof town to furnish this the servicespart specifictheon
must be rendered And itas for its benefit.plaintiff regardedthe

casein the and to thelikened, plaintiff’s ingenious ableis argument,
or father, a ofwho,the husband omission duty—by palpableof
theas wife or aud todoors,child out ofturning pro­such refusing

for them —enables them his credit for necessaries.tovide pledge
child,to the ease of the is much in thethereIn conflictregard

nowthe settled of the courtsauthorities, but doctrine English
be, histo that the moral of the to supportseems obligation parent

debts, haschild no to his unless heimposes payminor obligation
thehim to incur and that the contract ofthem,authoritygiven

ain manner as he weremust be the same ifproved,father just
son, or case ofbrother, To effect is thethisstranger. leading

1840;6 & in and in thev. M. W. decidedWright, 482,Mortimer
are in Casesdirection the cited 1 Smith’ssame casesgeneral Leading

20 281.226, ;v. B. 452 Law &70, and Shelton 11 C. Eq.Springet,
omis­cases a clear andThe New-York held thatearly palpable

the credit,of the child and renderbysion wouldduty parent give
Watson, 13for v.liable necessaries.the parent ValkenburgVan

and several In re480, it,other casesJohns. following including
188; 2 caseCh. 191. In the later11 Com.Ryder, KentPaige

v. 10 this doc­Loyle, Barb. casesRaymond 483,of the sustaining
andare examined and the conclusiontrine questioned, finally

sonthere is no maintain a minorreached that tolegal obligation
Baron, in Mortimer v.statutes, Parke,of as heldindependent by
isdoctrine of sustainedThe Mortimer v.Wright. Wright fully by

v. cases arein where theJ., Potter, 348,Gordon Vt.Redfield, 17
also 16 doctrine ofSee Johns. 281. The VanValken­reviewed.

Cain,is v. 8 H. 350,v. in N.Pidgeonburg Watson recognized
didcase,court refused to it alsothe to it that asalthough apply

Burnham,Townsendv. 33 H.N. 270.in
ofto is the lawdecide what New-IIamp-Without undertaking

shire, modern authori-it evident that the of theis quite tendency
tothe necessaries casesis limit of the forties to liability parent

inferredor to beare furnished at his express, bywhere they request,
as statedcircumstances,the the grounda from upon generaljury

no one shall take;2 thatW. Black. 1325in v.Bainbridge Pickering,
“ a child shallto ahim dictate to what clothingit upon parent
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All thatwear, at time shall or of whom.what be purchased,they
A simi­must father and mother.”be left to the discretion of the

lar the consid­exists in 'foundedto upontendency respect promises
eration now be considered asof moral and it mayobligations;

sufficient,settled not be asthat such consideration will regarded
afterwardunless a valid had once existed, althoughlegal obligation

46,barred Cont. andsome statute or rule of law. Chit.by positive
cases; 3 Pick.v. Mills v.67; Wyman,Cook 7 Conn.Bradley,
207; The cases of476; Cont.,Broom Max. on sec. 465.Leg. Story
the inwife,husband and and so far as thechild,and goparent they

counsel,direction contended must befor theby plaintiff’s regarded
as to the that for adoctrineexceptions general voluntary courtesy,
or a service no torendered without an antecedent promiserequest,

can abe furnish consideration forpay Neither doimplied. they
cited;and cases454,on sec.subsequent Cont.,express promise. Story

;Mills v. 20 28Wyman, 207;3 Pick. v. Johns.Jones,Bartholomew
besides,Hatch Prescott,v. 21 H. the whichAnd,N. 544. principle

sustains these such firmness asis not adhei’ed to with toexceptions
indicate to extendany itsdisposition application.

It is also, that this within the of thecase comesurged, principle
cases cited in anChit. Cont. Am. Ed. of implied promise19),(9th

theby husband to the funeral of the deceased wife,pay expenses
;incurred a third in the of the husband and alsoby absenceperson

an executor,by assets, to for the funeral of the testator.having pay
In to the latter it awould seem to be asrespect regarded only

the and as of thecharge upon assets, executor;not the promise
and so it is intimated in Thurston 4 A. & E. 899. ButNewcome,v.
however this these be atbe, cases, all,if canmay they supported
stand canof which admit ofupon peculiar grounds necessity,
no and are no as thatauthorities for a doctrine so broad con-delay,
tended for the counsel. In the case of the husbandby plaintiff’s
and wife, to,before alluded the wife and child are not assumed to
have the to necessaries,the husband and withpower charge pai’ent
unless athere has been clear to them.and providepalpable neglect
But in the case us kind ;before of that is shown not thatnothing
we mean to that the result if it were,would be butsay changed

that the reach this.of those eases does notsimply principle
It is said, that it was the the town to furnish thealso, ofduty

relief in and from that the to will be implied.question, paypromise
It is true that the it is their toon to selectmen dutyapplication

and,the a and in needcase, if the be ofinvestigate person pauper,
relief, to are liable toit;furnish and if refuse theywillfullythey
indictment. But to hold that thirdwe should hesitate persons
could revise their and the town for supplies theyjudgment, charge

think find thatfurnish,to that amight proper trusting jury might
the to have been relieved.person ought

It is 3 290,also that the of Lee v. N. H.Deerfield,urged principle
which effect to the of one of the selectmen to relievegives request
a in evidence of assent or dissentpoor the absence ofperson, any

the 3 H.others, will sustain this claim. In Lee v. N.by Deerfield,
the a infurnished settlement was290, were whosesupplies pauper
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the orderDeerfield, selectmen,of one of theby without any appli­
cation two; held,to the other that thecuriam, the assent ofper
other istwo to be because it is their to assent.presumed, duty
And the court that no can resultinconvenience fromsay holding

thethat town shall be bound furnished onfor proper supplies,
occasions, orderproper of one of the selectmen. And this isby

cited, without in Andover v. H. But7 N. 305.objection, Grafton,
Parker, holdsJ., that the can not be to writtenprinciple applied
contracts or official In that ease the suit on a notesignatures. was

town,of the one of the selectmen for the ofsigned by selectmen
Grafton, and for furnished a togiven supplies pauper chargeable
Grafton, and held not on the town. And laidit is alsobinding
down that where is in theseveral,to one ofauthority given general
number can not be 304,substituted. Andover v. H.7 N.Grafton,
and cases cited. In v. 9 H.Dennett, 55,Woodes N. Lee v. Deerfield
is recognized, and Parker, J., holds that where a within anyperson

is intown need of it isrelief, the of the overseers theof poorduty
to furnish it. theBut court refused to the doctrine Lee v.ofapply

whereDeerfield, relief was Gilmanton,furnished to a inpoor person
the of oneupon request Barnstead,of the selectmen of to which

the was ; that thepauper -wait-,selectmenchargeable holding might
if chose, untilthey Gilmanton;called in and he holdslegally by

was,that there therefore, no on Barnstead’s select­existing duty
men. inSo v. 578,Glidden 33 H. the LeeUnity, N. doctrine of v.

and Woodesv. Dennett is a isbut distinctionrecognized;Deerfield
made between formal or ministerial re­acts,merely necessarily

to be done inquired the selectmen,of duties of anddischarge
those which consultation, deliberation and andrequire judgment;

held,it is that to the former the assent of the others bemay pre­
sumed, but otherwise in case,to the latter. This it will berespect
perceived, narrows the of the ofconsiderably doctrineapplication
Lee v. andDeerfield, in fact in theall eases that have since arisen
the courts have declined to it. The doctrine Lee v.of Deer­apply

was not in a case where one selectman hisapplied ownsignedfield
name and that of another selectman to a to another townrequest
to a town,supply theto former thepauper chargeable pauper being

town,in the ofplaintiff assent the other selectmen not being pre­
Bristol,sumed. Mason v. 10 36.N. H. In Otisv. 10 N. H.Strafford,

352, it was held that no individual can recover of a town for ofsupport
a on contract. Inpauper, this case the selectmenany implied had

to relieve the the sister,refused that hepauper, plaintiff’s alleging
;was himself bound to do so it was held, that no individual can re­

acover town for rendered a whenagainst support poor person, except
the Lee v.expressly employed andby -citing Deerfieldoverseers—

Dennett. case,Woodesv. In this the was in the defendantpauper
andtown, it;to and the court the selectmen arechargeable say

liable for of not remuneratebut toany gross neglect duty, any
charitable individual who relieve such on accountmay poor person
of such Somerset, ;See Miller v. 14 Mass. 396 Mitchellneglect.
v. 12Converse, 333;Mass. Mace v. West, 1 H. 52,N.Nottingham

it is heldwhere that no action can be maintained unless bygiven
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statute, a onor of contract. See Storyvirtueexcept by special
see. 42.Agency,

The canis,drift all no individualof those cases thatgeneral
recover the a unless atof town for furnishedsupplies poor person,
the it inof the town and is held Lee v.; Deerfield,request although
that the of all,one be to be the requestofrequest may presumed

manifest,in the is fromabsence of to the ityetany proof contrary,
the inclined tothat the court was thatdecisions,subsequent regard
as a case havewhere the one overseer be to author-presumedmight

to actity for all. Had decided thethe overseers that person ought
to case,be the of onerelieved, as well have been the then actmay

;have come the v. aUnitywithin ofmight Gliddenprinciple namely,
formal andboard,act to out the decision of themerely tocarry

which the assent of the beothers found thebymight properly jury,
as, from the head note in Lee v. intendedwasDeerfield, probably

that decision.by
theseUpon we underviews think the instructions consideration

were anderroneous, of course the fifththis will also include par-
of theagraph instructions.

The of and the takentestimony together,Stickney plaintiff,
tended to show that overseers,one of hadthe authorizedPage,
Mrs. Place to incall a and that she had so informed thephysician,
plaintiff, who it,acted is not,and asupon we perceive, objectiona-
ble, if the direction on,to was never acted andalthough, Willey
had no other connection with the case but show thatto wasPage

to theprepared relieve it would bepauper, objectionable.
Verdictset aside.

v.Morse Allen.

A defendant,of bymemorandum a balance the plaintiff, signeddue and the is ad-
received,missible moneyunder a forcount had and or an account stated.

S."Where was indebted to the plaintiff job haulingfor work a ofabout lumber which
defendant,hadS. taken of parties together,the and the met ascertained the amount

due, memorandum,and gavethe defendant to the plaintiff signed bya him as fol-
“ work,”Co., dollars,:lows Balance eightydue Morse & for blacksmith waswhich

Held,byreceived the plaintiff, byand assented to that this was evidence of anS.: —
agreement that the defendant should as paymaster,be received the sup-and would

a findingport plaintiff eightyfor the for the dollars.

Assumpsit. The declarationplaintiff’s .embraced counts,sundry
which there §150,was one foramong received,had and &c.;money

a sum,another for like for labor and services done and performed,
and materials tlie atprovided the defendant’sby plaintiffs, request;
another as ancount on account stated, that the reck-alleging parties
oned the blacksmith account and settled andplaintiffs’ it, found


