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Redington v. Chase.

“ iron,”"Where one of two tenants in of a quantity possessioncommon of shot took of
iron,all of iron,the and mixed it with other and manufactured the mixture into

wares,various iron so that the property longercommon could no be or iden-traced
tified, and ;— Held,disposedafterward sold or of these that these acts amountedwares
to a conversion of the share of his co-tenant.

auditor,This action was committed to an who, consent of theby
parties, the statement of facts :reported following“ In the Parker,of 1856 E. B. M. and theJ.spring Spooner,
firm of II. C. & Co., action, off,in this bidRedington plaintiffs
at a sheriff’s sale in Franconia, account,on their a ofjoint quantity
shot iron, at ton. The iron was oft’§2 per subsequently weighed
to the aparties servant of theby sheriff, who thereported weight
of the iron to 58,061 lbs., lbs.,be or and 61 andtonstwenty-nine
the said the sheriff for aforesaidparties that at thepaid quantity
price, one third each. Parker and soldpaying afterwardSpooner
each his one third of the iron to one the same"Wilcomb,who sold
two thirds to the defendants. The of iron which Parkerquantity
and assumed to sell toSpooner "Wilcombwas thirds of 29 tonstwo
and 61 sale,as was stated in the andpounds, verbal contract of
"Wilcombassumed to sell to the defendants the tosame quantity,
wit, two thirds of 29 and 61tons pounds.

The fact of the sale to the defendants was made theknown to
plaintiffs, who assented that the defendants draw twomight away
thirds of the iron, but them to leave of anone thirdrequested

Theaverage defendants drew 1st andquality. between Julyaway,
December 1st of that 1856, 37,730 of the andiron,year, pounds
no more, that all found there.whichquantity being they

The plaintiffs iron,never had of the and there was noany part
evidence introduced either to show thatby party tending any part

theof iron had takenbeen theby any body except defendants,by
as above stated.

At the time of the aforesaid andsales, until the ofdrawing away
the iron was it was allnearly thatcompleted, supposed by parties
the whole of 29 andiron was tons 61quantity pounds.

No division of the iron thebetween several owners was ever
made.

When the teamster, Rowland,defendants’ one went to draw away
the iron, said Parker, who lived in the immediate showedvicinity,
him the iron and him some directions as to the orgave place places
from which he it,should take and in the course of the tolddrawing
Rowland that the defendants were to have two thirds 29of tons
and 61 hadhe, Parker,as understood from Wilcomb.pounds,
When Rowland found that the whole of iron thanwas lessquantity
two 61thirds of 29 and he the facttons to Par-pounds, reported ”ker, then;who said, it,“You will have to take the whole andof
Rowland did did not that Parker hadso. It appear any authority

directions,whatever the to such direc-from orplaintiffs give any
tions, and in thathis action was neverparticular subsequently
sanctioned or ratified theby plaintiffs.
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On the December,31st of to and185G,Wileomb Parkerday paid
a smallSpooner them,balance then due and took their forreceipt

the “insame, 37,730full for shot iron.”ofpounds
them,The shot iron so taken the defendants was toby applied by

the use, so far asonly to which it is everappeared, applied, namely,
mixed,it was with iron,other and the mixture intomanufactured

various kinds of iron ware, so that the inshot iron could not any
manner he identified or traced. The articles so manufactured wei’e
sold or of October,todisposed prior 1857.

Before the commencement of this suit the calledplaintiffs upon
the timos,severaldefendants aud them to account to therequested

for theplaintiffs iron,share the shot defend-plaintiffs’ of which the
ants do,refused to that had taken inno moreclaiming they quan-

thantity of Wileomb, and tothey bought denying auy liability
account to the inplaintiffs, form, for of said shotary any portion
iron.

If, theupon athere was conversion of offacts,foregoing any part
the iron theby defendants, I thefind defendants and assessguilty,

in the sum of dollars centsdamages seventy forty-two upon(§70.42),
which sum interest is to he cast from the date of the writ. If there
was no conversion, I find the defendants not guilty.”

The of lawquestions the auditor’sarising upon foregoing report
were reserved to the law term of the court.

theFarr, for plaintiffs.

Hibbard, for the defendants, Benton Benton, 93;cited v. 27 Vt.
Sanborn v. 15 Vt. v.Merrill, ; Stokes,700 1 363;Smith East Comp.
Stat. 5; Cram,sec. Roberts v.459, 11 266;N. H. Odiornev. Lyford,
9 N. H. 502; v. 382;White 12 N. H.Phelps, v. 40Carr Dodge,

H. 403;N. Davis,McCrombiev. East 538;6 1 Pl. 90, 177;Chit.
St. John 2v. Johns. 468; 323;sec.Standing, Litt., Heath v. Hibbard,
4 110;East Camsell,v. 1 T. 658; 200,R. Co.Holding a;Litt. Ber­
nardston v. Chapman, 34; Brown,Bull. N. P. Jones v. 38 E. L.
& E. 304; v. Woodward,Allen H. v.506;28 KimballN. Wilson,
3 N. 96;H. Gamble,v. 9 74;Wilson N. H. v. Richardson,Goodwin
11 Mass. 469; Martin 145;8 T. R.v. v.Knollys, Stearns,Gorham
1 Met. 366.

Bartlett, TheJ. owned an undivided third of theplaintiffs part
shot iron. The whole was taken defendants,tbfe who hadby pur-
chased the other two thirds, and .them withby iron,mixed other
and manufactured into kinds thewares,various of so that shot iron
could no identified;be traced or and these wares soldwerelonger
or theof defendants. think these acts thedisposed We ofby
defendants the ascommon theplaced property completely beyond
plaintiffs’ reach, as the it would. The case differsdestruction of
from v. 1 the of the241,Taunt. where extractionFennings Grenville,
oil from the awhale was in fact of the common¡(reservation prop-

Thereerty. the chattel to common andwas turned its profitable
use—to the use intendedonly or valuable—andultimately although
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the other ten-notform the wouldaltered, preventthe was change
it, the commonand without thisant from andtaking changeusing

thewas a oflost. But here conversionmust have beenproperty
under circumstancesmadeuse,entire to the defendants’property

and of a naturecould be suchfrom which no implied,authority
afterward take or use thethat the could not property.plaintiffs

ofa saletherefore, be to whetherIt would, unnecessary inquire
ifconversion,in is aentire one tenant commonthe byproperty

Brooks,in v. 43 N. H.were an this State. Whitethat open question
402.

thethere a conversion of plaintiffs’We are of that wasopinion
onfor theshare of the and there must be plaintiffsiron, judgment

the report.

v.Bullock Foster.

defendant,attachment, subjectprincipal toforeign personal propertywhere of theIn
trustee, statute,trustee, receiver, our noby the under islien of is sold aa the ^enti-

fromproceeds any principalfrom the amount of debt due thetled to receive the him
defendant, that lien existed.other than for thewhich

ofthat, at the serviceDeane, disclosedtrustee,The W.George
one ofhe had in hishim,the writ pairupon possessionplaintiff’s

and onesteers,two one two old heifer yearling,oldyears’ years’
in since theand thirteen have been hislambs, springwhich keeping

a headlambs, which he sold forof 1861 the $1.75twelve of(except
oats,a ofin the andsummer, quantitythe and retains money),

animals andthe Thesehave been him sincewhich kept by spring.
debtors, in equalandoats were owned the trusteeby principal

fora lien on all this keepingshares. The trustee claims property
is indebted todebtorthe same. He also claims that the principal
heand and claims to$65, services,him in the sum for laborof

the for this debt.retain property
retain thisthat the trustee can not propertyThe claimsplaintiff

some lienfor which he has orclaims thoseto satisfy any except
half the dis-he for oneand should be charged propertypledge,

the of his lien for theclosed, to keeping.subject payment
has a lienthat if the trustee thecourt was of uponThe opinion

a receiver must bedebt,the of a so that ap-for paymentproperty
court,sold under the order of theand the the,pointed, property

itsor aproceedswill not take from him the property uponcourt
due himall that- is equitably upontrustee untilprocess, every

account is paid.
and the re-this the wasexcepted, questionplaintiffTo opinion

at term.the decision of the court the lawserved for

and oncited commented LelandBarnard, trustee,for thePike &
105;12 Rand74; v. N. H.H. BoardmanSabin, Cushing,v. 27 N.

Wentworth,79; 240 H. HavenRailroad, v.v. Mountains N.White
Maine369;H. Bostonandv. 25 N.93;H. SwamscottCo. Partridge,N.

Mortimer, 7172;32 H. Boston Co. v.TypeRailroad N.Oliver,v.


