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J. the theBartlett, By attachment, plaintiffs obtained a lien
on the in theall debtor’s interest thepremises, except ofright

and takehomestead, wouldany subsequent purchaser subject to
had,that lien. The debtor and his then free fromwife this lien,

been,homestead, but,the the homestead notonly right*of having
out,set notthat was v.Gunnisonassignable. Twitchell,right 38

62. thetherefore,N. H. As the defendants,against plaintiffs, by
virtue of tosale,the and execution are entitled redeemlevy by pay­

costs,'the amount due the anding upon mortgage, thoseexcept
from the the until wdiichaccruing now,of answersfiling should be

the A master bepaid by should toappointed ascertaindefendants..
the amount due taxthe and to the costsupon mortgage, according
to these views.

Green v. Davis.

statutes,Under section 1 of 1531 ourchapter mortgageeof where a realof estate seeks
"by entryto foreclose mortgage' peaceable possession, publishedhis and his notice

must ofpossession mortgaged premisesshow that his the was taken for condition
broken, objectand of possession.also the such
notice, 7, 1856, merely statingA dated that such mortgagee,November on the 5th day

1856, quietAugust, premisesof took thepossession mortgaged byof entering upon
same, broken,mortgagethe and therefore claims a of the for conditionforeclosure is

insufficient.
unexecuted'agreement byAn mortgageesuch with two of the three mortgagors, to

notes,the in ofmortgaged premises payment mortgagetake the is not evidence of
notes,of bythe in a thepayment mortgagee againstthose suit an indorser of"

the notes.
agreement, accepted contract,A not made or innew satisfaction of a former is not a

discharge of such former contract.
binding onlyisestoppel parties privies.An between and

Assumpsit for $2,500, had and- received. themoney Plea, gen-
eral issue. The writ was dated 13,October 1857:

The inoffered evidence andplaintiff two severaljoint promis-
datednotes, 5, 1854, $958,each for tosory August onepayable

interest,or Yithorder, Horner,annualHaywood, Hast-signed by
& andPaine, indorsed and theings by by defendant,Haywood

demand notice.and One inwaiving andpayablewas one year,
the two,other in and one interest was indorsed onyear’s both.

The defendant that the notes were for of theproved given part
tenof of land inpurchase Milan,lots N. and that saidmoney H.,

•lots were Horner,back to &Haywood bymortgaged Hastings
Paine, to secure the thenotes. Á of deed wascopy mortgage
made of the case. defendant sold andpart The transferred the
notes and to 1854,the about December dis­25,plaintiff,mortgage

as extra from the amount of the notes at that time aboutcounting
the sum of The the defendantfor tended to$189.06.' testimony

that,show due,soon after the first became Paine andnote Hastings
anmade with the to the ofplaintiff delay paymentarrangement
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shouldand thatthat second one became due, nothingnote till the
in of theirthen,done the till considerationbe to foreclose mortgage

thedue onthe first interesttheto year’sagreement pay plaintiff
first notecent interest on thesuit,two and twelvenotes in per

in thedue; andthe second one wasfrom the time it was tillpayable
his twoPaine the plaintifffulfillment thisof arrangement, gave

the defend­1855, §114.96, to5,dated one fornotes, payableAugust
thisthe ofant, demand,on with interest. At bottomorder’,or

“ above note wasmemorandum,note The givenis this namely,
firstPaine for theHorner, notes,for interest the andon Hastings

are in­Theinterest due on said notes.” paymentsyear’s following
of4, 1857,dorsed of said note: receivedon the back “August

others,cut him andMeserve,David as on timber bystumpage
“ 5, 1857, of M. Patteewithin.” October receivedof the$78^

18,for timber cut on lot No.§46x908¡j within, ason the stumpage
A§57.48,for was like the first.5.” The note payableotherrange

“the of this note : The abovewas written at bottommemorandum
due, and also time and labor andto interest fornote is given pay

at and forout and my especialexpended request, mymoney paid
the tenorand I to same to thebenefit; hereby payagree according

and all thereto.and waivethereof, objectionsany
Henry Paine.”

the firstthe note for was tothat given pay§114.96It appeared
suit,in and the note foron the two notes §57.48interest dueyear’s

ofinterest, in consideration thethe extra promisedforwas given
themade indorsement of inter-and thereuponthedelay; plaintiff'

sued.on the notesest paid
inthe was consulted rela-that defendantThe testifiedplaintiff

extension, and hethe that assentedfor fullythetion to agreement
this on the and thestand,denied testi-; but the defendantthereto

the latter.corroborated Horner andPaine andofmony Hastings
in the business of lumber,were partners manufacturingHastings

1854 untilthe about theFalls, H.,N. from hbout yearat Berlin year
in1854-55, Paine,withthe winter of;* companyand1856 during

business the lands describeduponan extensivedid lumberingthey
neverdeed. Horner personallythe occupiedin annexed mortgage

dohad to with theand never any thing posses-of said lands,any
Mr. Painehisthem, through partner, Hastings.sion of except

defendant,as witnesses thecalled by amongand Hastings, being
soon after lastin substance the note inthat,testifiedother things

toasked them the adue, agreement,the plaintiff' signsuit became
the that ifcase,made of wouldwhich was part theysayingofcopy

and that in case thecosts,him some promisedso it would savedo
not redeemed a thewere within yeartherein frommentionedlands

foreclosure, he to the landhis lookof onlycommencement would
this consideration thesuit; and for theythe notes in signedto pay

denied ever suchhowever, having anyThe plaintiff,agreement.
them; and their on this pointwith either of testimonyconversation

the counsel for theto as incompetent, bywas objectedseasonably
.plaintiff.
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These thelands were valuable for andpinechieflymortgaged
them;timber on and the defendant’s tended tospruce testimony

when heshow that sold and transferred the notes and tomortgage
the the andlatter to the not allowplaintiff protect property,agreed

timber be drawn from theto lots without the forany securing pay
; but this contradicted thewas by plaintiff.sturnpage

and cut of and550,000Paine feetnearly pineHastings spruce
from thetimber, lots,said in winter of 1854-55.mostly spruce,

120,000About feet thereof was and rolledcut intoby Hastings,
the Palls,and driven to Berlinriver, H.,down N.Androscoggin
where it or inwas manufactured of some Hornerbydisposed way
and failed in and have1855,business in continuedHastings. They

7,000to the time. Paine cut aboutirresponsible feetpresent of
426,000andpine about feet of and hauled it into thespruce, river

where it until forthe fall of want ofChickwallipee, lay 1856, a
freshet runto it the Paine,into MeanwhileAndroscoggin. having

all the of and thepaid timberexpenses cutting into thedrawing
§240,about the assent ofChickwallipee, with Hornerexcept and

assumed the timber as his andownHastings property, mortgaged
it to secure the of that debt. No otherpayment incumbrance ex-
isted on this it intimber while remained Paine’s savepossession,

1856,the the ofwater Painehigh drove thesturnpage. During
of the timber theinto and thengreater part sold itAndroscoggin,

ato Mr. M.Pattee for When the timber was theper put§4 into
the draw-bill amounted to M,Chickwallipee, and theper§2.87

of it theinto was fromexpense driving Androscoggin thirty-four
to cents theM, atper aboutthirty-eight leaving "sturnpage §1.25

M. One of theor two defendant’s witnesses statedper that the
was when Paine sold this timber toplaintiff andpresent Pattee,

sale;consented to the and that at the samePattee, time, in the
and hestated that had theplaintiff’s hearing presence, arranged

with the to which the latter assented.sturnpage Patteeplaintiff,
timber,off the on the the residue,and paid amount-paid mortgage

§900, Mr. or his benefit.Paine,to over to for It thating appeared
Paine, then,at that time and before owned other toproperty

and considered untilextent,some was solvent some time about the
has1857, failed,when he and ever since then been insolvent.year

The stated that he had received toward theplaintiff nothing
taken from the istimber whatmortgaged premises, except indorsed

the note of above§114.96, described. The plaintiff also con-upon
inceded that he caused to be the Coospublished County Democrat,

H.,a inat N. theLancaster, numbers thereofnewspaper printed
and A. D. the12, 19, 26,dated a1856, notice,November offcopy

case, thewas made a of the for ofwhich part purpose foreclosing
said &Horner,the in of the toPaine redeemright equity Hastings

the After the of the agreement signedpremises. making by
in the fallPaine, 1856, Paine,and of permissionby ofHastings

the the andentered upon premises, logged there-plaintiff, mortgaged
the of to account1856-57,from winter tothrough agreeing the

;for the and the was to have allplaintiff’ plaintiff thesturnpage
as fortimber he much Paine’s interestbypine cut, thereinpaying

6vol.xiiv.
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hehad the where pleasedelse. Paine to anyas right logany body
cutheand thisthe underpremises, arrangementon mortgaged

testi-80,000about feet of The defendantsaid lands timber.from
aboutthe notice of in thethat he saw foreclosure newspaperfied

the1857,and inthat some timetime it was printed, August,the
and thathim that the foreclosure wasinformed completed,plaintiff

andthe had that he had relied;redeem landto expiredthe right
attention toinformation, hadon and no orthis thoughtacted given

tothe of liablesued, paycollection of notes the prior partiesthe
and pro-or to the careor their orthem, to property responsibility,

tothencenotes,to fromof the lands secure thetection mortgaged
fore-hadtime, that the dulybeenthe present believing mortgage

in full.and that the hisclosed, plaintiff had.got pay
time,about the samedefendant admitted that theThe plaintiff,

if hehim amount of the plaintiff’sof would not thepayinquired
declinedand the deed the defendantlands;claim take of these but

so.doto
saidThe testified that he had been upon mortgagednotplaintiff

ofin andsince he the notes mortgageperson purchasedpremises
down in thedefendant; but that the lands setthe had been grand

thereonhis the taxesof Milan as and that he hadowm,list paid
Paine, testified that1856 to the time. andfrom present Haywood

in the notsaw the newspaper,the of foreclosurepublicationthey
1857,fall ofoccurred, that,after it and summer orthelong dming

foreclosed, andwasinformed them that thethe plaintiff' mortgage
that neitheralso,redeemthe to had Itexpired.right appeared,

as aboveHorner, Paine,Davis, norHaywood, exceptHastings,
enteredstated, upon,nor either of had everthem,underany person

sinceclaimed, or interfered with theoccupied, premisesmortgaged
last note suedthe became due.

to the ofThe counselplaintiff's competencyseasonably objected
of thethe above the foreclosuredetailed,all evidence respecting

the; court,and the same receivedbeenupon bymortgage having
to thatthe the the mortgagedconcededsubject objection, plaintiff

incumbrance;thewere of sufficient value offtopremises pay
a verdict consent oftaken,for the defendant waswhereupon by

to thethe plaintiff, subject exceptions.foregoing
seal,The and Paine was under andagreement signed by Hastings

witnesses, andtwo was as follows :had .
“ theWhereas, 1854,we,on 5th of the undersigned,day August,

deed date,our that did unto one Solomonof conveyby mortgage
secure notes described inthe of certainJ. Haywood (to payment

lotthe estate : No.said described real namely,followingmortgage)
andin the lotsfirst seventeenNos. (18)(16)'sixteen, range; (17)

seven-;in the second lots sixteen andNos.eighteen, range (17)(16)
in third fourteen, nineteen,theteen, lots Nos. (19)range; (14)

in the lots Nos.and fourth and eighteentwenty, range; (18)(20)-
in divisionthe in the second ofnineteen,and fifth all(19) range;

in and mentionedMilan; whereas the two last of the abovelots
andnotes ai’e either them has beendue, paid,now iio of of yetpart

thenow it that fortherefore be the ofknown, enablingpurpose
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said or to HaveGreen,Daniel we understandHaywood, pur-whom
chased said become thenotes and and thereby assigneemortgage,
of said thesesame,to foreclose we do by presents putthemortgage,
the said full,Green and and offree,in quiet possessionHaywood
the enterabove mentioned real that will not;estate and we upon
the said for others to dowhatever, orpromises permitpurposeany
so the of the and until weconsent said Green Haywood,without
shall have fulfilled the condition of said mortgage.“ In witness whereof have hereunto set our names and affixedwe
our 5thseals, this of A. D. 1856.”day August,

The notice the was as :defendant followspublished by
mortgage.“foreclosure of

“ Paine,"Whereas Gideon A. Jones D.Henry Horner,Hastings,
of Milan theand 5th of A.Berlin, on day 1854, byAugust, D..
their deed of that to onedate,of Solomonconveyed J.mortgage

in the of and ofHaywood, Milan,of Coos State New-county
the lots of land in the of inHampshire, Milan,townfollowing said

of lot inCoos, sixteen, one;numberedcounty lotsnamely, range
numbered two;seventeen and in lots numberedeighteen, range
sixteen and seventeen, three;in lots numbered fourteen, nine-range

and inteen, four; lots numbered andtwenty, nine-range eighteen
teen, in five; all in the of lots insecond division saidrange Milan,
to secure inthe of certain saidnotes describedpayment mortgage
deed to said willas the record of said deedHaywood, by inappear
the 52,Coos vol. and on therecords, 467, 468, that 25th ofpp. day

1855, said notes were sold and transferred theDecember, with said
subscriber,deed to the and that on theme, 5thmortgage ofday

A. D. I the1856, took ofAugust, quiet premises, en-possession by
the same. aI therefore claim foreclosure of saidtering upon mort-

for condition broken.gage,
“ 1856. DanielBerlin, November' Green.”7,

The the reserved forupon case were thequestions arising court
theat term.law

Burns for theFletcher, plaintiff.

Ray,Benton for the defendant.
aWhen a has consentverdict taken for everybeen factby party,

which could have been found from the evidence is to be as-legally
40 H.Flanders,sumed in his favor. 139.Melcherv. N.

The defendant, not a istechnically,although surety, perhaps,
the sued;as in to makers of notesuch the andregarded respect

defense willthat would release a dis-any surety, strictly speaking,
in v.the Bank 12 N. H.Parker, J., Brown,defendant. C.charge

; 3 & 443 ;327 B. P. 366 on Bills;Clark v. EdwardsDevlin, Chitty
on Bills.

The and towith Paineplaintiff’s agreement delay pay-Hastings,
ment of anddue,the first note till the became that untilsecond
then madeshould done to the wasbe foreclose mortgage,nothing
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firsttheconsent, and is a clear defense tothe defendant’swithout
H.13 N.Pierce, 577; Colcord,v. 32 H. Bank v.note. N.Watriss
H.10; Eastman,324 v. N.122; Wyatt, 10 H.Crosby N. Woodmanv.

; Notes, 414.; 413,secs.Bills,on 442-443 onStory359 Chitty
also.notefrom the secondthink it released the defendantVe

foreclosed,have beenfor that the couldBut mortgageagreement
due.last felltaken land the noteand of the beforepossession

it wasleast,29 321. atGoodwin, H. In this respect,Furbush v. N.
the to the bya diminution of the for notes plaintiffsecurity passed

defendant.the
defend-notes thethe the and of"When plaintiff' bought mortgage

betohe to the and not timberant, allowprotect property,agreed
stump-from the lands without fordrawn securing paymortgaged

andto do so,He failed and the winters of 1854-55duringage.
val-Paine landsallowed and to cut from these1856-57 Hastings

eventhe feet,to amount of 633,000uable timber about without
of them Meservea cent for The bystumpage. paymentsobtaining

$114.96, should5, 1855,the note dated forand Pattee on August
thethe last in suit.on note The asbe applied plaintiff, against
nothad no indorse these sums demandsdefendant, toright upon

thesecured mortgage.by
defendant claims that fair for the taken byThe price stumpagea.

Meserve,and added to the sums andPaine Hastings, paid by Palmee
all.last atsued,the note he is liable thereonfully providedwill pay

is in if the fromIt a rule that creditor has anyequity security
lost,isit,and he or his itdebtor, bythe withparts gross negligence

the this at leastcommunication with willwithout surety, operate,
326;thethe value of to him. 1security, Eq.to discharge Story

824; BakerEast-India 122.v. 4 v. 8 Pick.Co., Briggs,Law Ves.
Colcord,in rule obtains at Bank v.this law.New-HampshireAnd

H. 122. Davis assented to such a of theN. never disposition15
is entitled thetimber, and to have of thevalue appliedstumpage

notelast indorsed him.theon by
and ifThe with Paine thatplaintiff’s theyagreement Hastings,

seal he the mort­the under would look toagreement onlysigned
for of the in case notnotes, werepremises payment theygaged
his was aforeclosure, valid,from contract be­bindingredeemed
is a Notes, ;and bar to this suit. on sec. 408them,tween Story (5)

Ev., secs. 16516, 526; Eastman, 19;Follett v.Greenl. Vt.2 Gilson
464; 216 Vt. Pars. Cont. 195.194, Such anGilson,v. agreement

324;v. 10 H.Crosby Bank v.by parol. Wyatt,be N.may proved
H. 107, 108; 106;5 Chit. 105,N. Cont. 2 Pars. Cont.Woodward,

isdefendantThe likewise the that thereleased, groundupon67.
has beencontract varied his v.without consent. Watrissoriginal

H.,32 and cited.N. authoritiesPierce,
has foreclosed the in thatand has hisGreen mortgage, got pay

toHe is that he an mort­deny made theestopped entryway. upon
for the of aforeclosure, afterpurposepremises publishinggaged

effect,that which the and acted.to defendant relieduponnotice
22, 27, 207;secs.Ev., 366, 173;v. 26 Vt.Strong Ellsworth,Greenl.1
2 AtThrelkeld,v. 637. all it have beenwouldEsp. events,Watson
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sucha have the fact of an entry uponfor to foundcompetent jury
in hisThe verdictthe the defendant.introducedtestimony by

v.Melcherfavor such fact will be assumed.consent,bybeing
andThe of theFlanders, entry10 N. H. 139. object plaintiff’s

the fore­from the notice ofpossession plainly publishedappears
“is,closure. of on the 5th ofThe the notice That daylanguage

the1856,A. D. I took of premises, byAugust, quiet possession
a said mort­on the same. I therefore claim foreclosure ofentering

afor condition substantial withbroken.” This isgage, compliance
ch. 1.1854,the law. of Horner never had1532,Laws sec. any

actual of hislands,thepossession part­mortgaged except through
ner, and his and Paine andco-tenants, Paine Hastings.Hastings,

Horner,surrendered the lands This binds and.to Green.Hastings
is as for the of a as an actualforeclosuregood purpose personal

the Bellows 14Stone,would have been. v.possession by plaintiff*
N. H. 175, 198. Green, theentered upon prem­having mortgaged
ises, is to the extenthave entered topresumed accordingclaiming
of his andtitle; such him ofconstructive allentry possessiongave
the land Jameson,covered his title. v. 3 N.Riley 25, 26;H.by
Tappan v. H.Tappan, 31 53. for theN. The defendanttestimony
shows that neither of the nor to the notes inmortgagors, any party
suit, has ever interfered with the of the mort­plaintiff’s possession

since his Thegaged premises thereon. hasentry plaintiff always
taxes,the andpaid tenant,his has had thePaine, actualthrough

of them oneoccupation winter since then. submitWe that Green’s
of these has beenpossession lands to ac­mortgaged long enough

a foreclosure. Brown 1 H.complish Cram, 171;v. v.N. Gilman
Hidden, 30;5 H. 40;N. Downer v. 11 H.Clement, N. v.Kittredge

4Bellows, H. 433.N.

Bartlett, J. The ofsecond mode foreclosure provided by
“our statute is,sec.1531, into the mort-peaceable(ch. 1) by entry

continued, actual,andgaged premises, peaceable thereofpossession
thefor of andone somespace inyear, by publishing newspaper,”

“as act,in the three aspecified weeks noticesuccessively, stating
the time at which such taken for condition broken corn-'possession

“menced, the &c.,of such the firstobject possession,” publication
beto six months befoi’e the to redeem would be foreclosed.”right

The notice November,of far from the time1856, so atstating
which the taken for commenced,condition broken doespossession
not state that broken,was ever taken for condition andpossession
it does not show that the the was aof foreclosureobject possession
of the These defects are not its statementmortgage. supplied by
that Green athen claimed offoreclosure the for conditionmortgage
broken, because of his of theon 5thalleged quiet possessiontaking
of for it is not to infen’ed from the claimAugust; be fact of the

itthat was founded,well or that he took for conditionpossession
broken, foraud the of foreclosure. Morrison Day,v. 37purpose
Me. 388. thereAs was not evidence of thecompetent publication
of notice, the couldstatute,to the not havejuryaccording legally

afound theforeclosure. An with andPainebyagreement plaintiff
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instrumentin their theconsideration of to himHastings, executing
to him in of the mortgaged prem­put quiet possessionpurporting

or permitand not to thereonises, their covenant entercontaining
fulfilledhaveconsent,others to enter his until shouldthey^without

theifwould,the of thecondition and that plaintiffthe mortgage,
oflands not redeemed within a from the commencementwere year

seemnotnotes,his the wouldforeclosure, look to them toonly pay
cove­ato as a the woulddebts,of more thanoperate anysatisfaction

poherenant not to sue. sec. 409. furnishesNotes,on ItStory
anevidence of at most but unexecutedpayment, agreementbeing

hashis titlethat the take the in forwould landsplaintiff payment,
show thatfails to;not become and therefore the evidenceabsolute

notthe lands We dowere received in satisfaction of the debts.
the debtsthink the a ofcould have found satisfactionjury properly

thing5,reason of the The onlytransaction of 1856.by August
received Paine andthe was the instrument executed byby plaintiff

and theirthere is no evidence that orthis, attemptedHastings;
notsurrender of covenantthis,of with theirmeansjoossessionby

to enter or to in satisfactionenter, &c.,others was receivedpermit
theof the notes. On the the terms of thecontrary, agreementby

the lands.notes, if not were still to besatisfied, byotherwise paid
194;2 Nor couldPars. Cont. 24 294.Miles,v. N. H.Woodward

wasthis for heavail the defendant ofagreement by way estoppel,
c.neither 352,a;nor to it. Co. Com. Dig., Estoppel,Lit.party privy

the evidenceIt becomes to whether ofunnecessary inquire any
offered otherto show a foreclosure on grounds.was objectionable

theThis verdict toconsent, excep­was taken by expressly subject
conflict­and,tions stated in wascase,the theretherefore, although

calledwe have not felt uponsome othering testimony upon points,
aside and asetexamine time. must beto them at this The verdict

trialNew granted.

Kempton.Burnham v.

river,thea across andthe erects mill-damIf the of land on one side of a riverowner
the inshore, maintains sameupon continues andoppositeabuts the same tbe and

rightor to buildgrantthat bo evidence of aposition twenty years,that for would
dam, manner:substantially in the sameand such constructed and usedmaintain a

might cre-the that beright water-poweris not to allappropriateBut it evidence of a
themaintained dam.thus built andby personsuch dam use of theated to the who

mill,a a is theuse of as bulk-headturningis an instrument for to theA dam water
dam, formay have been useddrawing from a neither in factmeans of the water but

all, orig-all, or affect tbeany way changeat in as topurposeeither at or if such
of the owners onrights riparianinal either side.

rightof awaya in a is evidenceTwenty years’ particularuse of the of streamwater
use thethus to water.

inright, equallyis conclusive establish-proofsame of establishes theThe user which
ing right.limitations ofthe that

bill,' good ofgroundato a but isequity only good groundof is of demurrernotWant
merits, cases whereno the and this includesupondefense where case is established
not inright equity.to be one at andplaintiff’s provesthe law


