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instrumentin their theconsideration of to himHastings, executing
to him in of the mortgaged prem­put quiet possessionpurporting

or permitand not to thereonises, their covenant entercontaining
fulfilledhaveconsent,others to enter his until shouldthey^without

theifwould,the of thecondition and that plaintiffthe mortgage,
oflands not redeemed within a from the commencementwere year

seemnotnotes,his the wouldforeclosure, look to them toonly pay
cove­ato as a the woulddebts,of more thanoperate anysatisfaction

poherenant not to sue. sec. 409. furnishesNotes,on ItStory
anevidence of at most but unexecutedpayment, agreementbeing

hashis titlethat the take the in forwould landsplaintiff payment,
show thatfails to;not become and therefore the evidenceabsolute

notthe lands We dowere received in satisfaction of the debts.
the debtsthink the a ofcould have found satisfactionjury properly

thing5,reason of the The onlytransaction of 1856.by August
received Paine andthe was the instrument executed byby plaintiff

and theirthere is no evidence that orthis, attemptedHastings;
notsurrender of covenantthis,of with theirmeansjoossessionby

to enter or to in satisfactionenter, &c.,others was receivedpermit
theof the notes. On the the terms of thecontrary, agreementby

the lands.notes, if not were still to besatisfied, byotherwise paid
194;2 Nor couldPars. Cont. 24 294.Miles,v. N. H.Woodward

wasthis for heavail the defendant ofagreement by way estoppel,
c.neither 352,a;nor to it. Co. Com. Dig., Estoppel,Lit.party privy

the evidenceIt becomes to whether ofunnecessary inquire any
offered otherto show a foreclosure on grounds.was objectionable

theThis verdict toconsent, excep­was taken by expressly subject
conflict­and,tions stated in wascase,the theretherefore, although

calledwe have not felt uponsome othering testimony upon points,
aside and asetexamine time. must beto them at this The verdict

trialNew granted.

Kempton.Burnham v.

river,thea across andthe erects mill-damIf the of land on one side of a riverowner
the inshore, maintains sameupon continues andoppositeabuts the same tbe and

rightor to buildgrantthat bo evidence of aposition twenty years,that for would
dam, manner:substantially in the sameand such constructed and usedmaintain a

might cre-the that beright water-poweris not to allappropriateBut it evidence of a
themaintained dam.thus built andby personsuch dam use of theated to the who

mill,a a is theuse of as bulk-headturningis an instrument for to theA dam water
dam, formay have been useddrawing from a neither in factmeans of the water but

all, orig-all, or affect tbeany way changeat in as topurposeeither at or if such
of the owners onrights riparianinal either side.

rightof awaya in a is evidenceTwenty years’ particularuse of the of streamwater
use thethus to water.

inright, equallyis conclusive establish-proofsame of establishes theThe user which
ing right.limitations ofthe that

bill,' good ofgroundato a but isequity only good groundof is of demurrernotWant
merits, cases whereno the and this includesupondefense where case is established
not inright equity.to be one at andplaintiff’s provesthe law
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Ordinarily, equity jurisdictioncourts of courts of lawexercise a concurrent■will with
mischief,nuisance,in cases of private only they irreparable sup-can restrainwhen

press ;litigation,interminable prevent multiplicityor a of suits
And, cases,in such equity ordinarilycourts of themselves to decideuponwill not take

exists, controverted,the fact that a requirenuisance is thatwhen that fact but will
party askingthe rightthe first his at law.interference of the court shall establish

cases,But in enjoy-some a party long quiet uninterruptedhas in thewhere been and
right,ment of a injury partyor the anotherirreparable,where threatened would be

will he injury,restrained from until heinterfering right, doingthat or thatwith
establishes his right at law.

largeNor does that class involving inquiry rightsof cases an into the of the owners
of inpower,water connection machiner-y, upon groundswith mills and stand sub-
stantially indifferent those nuisance.respects privatefrom other cases of

rights admitted,the of several in water-power privilege"Where owners the same or are
law,or have been at equity jurisdiction regu-established a court of entertain towill

water,late the use of the and to fix respective rights,and establish the extent of their
giveso as proprietor justto each or the of he isproportionowner to whichwater

entitled.
equityBut a not jurisdiction anycourt of will entertain of a cause under ofpretense

in commonadjusting rights water-power, apparentto it is that all that iswhen
them,sought by parties,the or either of disputed right,is to settle and establish fora

establishing partiesthe of the plain perfect remedywhich have a and at law.

Equity.In The bill is stated in 87 N. H. 485. The defendants
demurred to the bill,at first but the demurrer was overruled for

in thereasons former The court in thatappearingfully opinion.
“confine the effect of that decision to the ofopinion present stage

the that did not intendcasethereby toclearly intimating they
decide case thatany ai'ise,afterward the answersmight provided
and should in the of the case fromproofs any way change aspect

itwhat thus the bill itself.appeared upon
that wasSince delivered the bill hasopinion been amended by

other and the defendant has filed hisintroducing parties, Kempton
Perkins,as has also Mr.answer, who is now made defendant with

he taken the sinceback the bill wasKempton, having premises
which he hadfiled, sold andto which heformerly Kempton, upon
a to secureheld the And these answersmortgage purchase money.

faras as are theboth conversant with insubstantially, facts,agree
that the have now or ever had exclusiveplaintiffsdenying any right

the water in saidto use but claim that the defendants oudam, the
side of the river now have andnorth hold all their to therights

half the in river,use of one water said which would hold asthey
land;rmd owners of the that none of theseriparian proprietors

have ever been to the or themgranted plaintiffs, acquired by byrights
inor other admit that since 1784 theanyprescription, way. They

have maintained dam,the as but claim that sinceplaintiffs alleged,
defendants, claim,1825 the and those under havewhom they kept

and maintained a bulk-head near the of thisnorth end dam,up
which water has been drawn to mills andsupplythrough machinery

the north of the claim theriver,on side and to draw at theright
time one half the water of said river for the use of saidpresent

andmills machinery.
The defendants also claim the to draw from theright plaintiff’s

in additiondam, to one half the water of the the additionalriver,
of two hundred and fourteen inches of fromquantity water-power
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said and use a deed fromdam, it on the north said underriver,side of
1851,Abraham Brown in whichFisk,to dated March 17,Ephraim

said Brown thelaird,to said a certain tract of withFiskconveyed
river,mill and of theon the south sidethereon,water-power

“the land in saidbounds,metes andandbydescribing including
the inchesto draw two hundred and fourteenwater-power privilege

of which own.the defendants nowwater-power premises They
admit 1832,that Perkins made the in ascontract with the plaintiffs

and that he said contract,built his new dam mentioned inalleged,
and that the of said contract.plaintiffs Theytheirperformed part

that the defendants from this till 1856,drew water bulk-headallege
when the dam was extended to the shore.northerly

admit that did for a ofthe' damThey they open plaintiff’s space
it,feet, ivas,about four where the old or a of butbulk-head part

that it donewas without its with as littleandsafety,endangering
as andinjury that it was for the ofdonepossible, purpose enabling

the defendants to thedraw water needed said millsfor theirthey
•on the north side of river,said under owners,their as riparianright

and ;their additional under the from to Fiskdeed Brown butright
to,that took more than adeny water had orthey any they right

that said in the thedam hindered oropening prevented plaintiffs
from their mills, &c.; and, hasBurnhamrunning stoppedalthough

the same, the theup defendants claim that have toyet they right
the same at for the aforesaid.open pleasure, purposes

There awas heardand the cause wasgeneral replication, upon
the bill, answers and proofs.

Morrison for theStanley, plaintiffs.$
The material matters contained in bill are stated thethis well by

court in this in N. H. thecase, 37 485. It was then before court
a demurrer, which, inupon the most wasgeneral points,important

overruled. The held, case,court have there that asthe thenupon
presented bill,the someupon additional thejoined,parties being

were entitled to the relief The defend­complainants for.prayed
ants have then filed answers,their informa­uponKempton denying,
tion and materialbelief, bill,all of the of the and Per­allegations
kins his all of the materialowndenying, upon knowledge, allega­
tions of the bill the of theexecution set out inexcept obligation,

admits;the bill, which he and he a claim to onealso sets half ofup
all the water of the river above the and alsodam,Burnham claims
the dam,to draw from Burnham twoany point in the hun­right

water,dred and fourteen inches of a head aboutunder of seven0feet.
case,The asthat,court thealready settledhaving upon presented

in the thebill, to the relief andare entitledcomplainants sought,
defendants,the material matters the itin issue'being byput

becomes theto how farimportant in the firstinquire, place, allega-
tions of the bill are sustained evidence.theby

It will haveseen,be the evidence weabstract of the whichby
all the in are sus-that material contained the billgiven, allegations

astained. The evidence weshows, submit,and conclusively,fully
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that Perkins or hadnot never to use theanyKempton only right
claimed,water in the Burnham dam, but that Perkins himself never

suchany until the set outafterright twenty-two years obligation
in made,the bill was and that he not did not claim suchonly any

but he he suchright, declared that had nopublicly right. But,
were effect,there no such of his to thatdeclarations we submit that
his acts and conduct the if he had,are evidence. asstrongest "Why,
he claims in his the to one half of the askanswer, watei’, per-right
mission of Burnham ?to cut a hole in his dam direct to beitwhy
closed as soon as the were ? offer to alogs put through why put
lock the ?upon and let Burnham the allow hisgate key whykeep
mills to stand still onefrom fourth to one half the time ? If he
had the to one half of the water he had a to have anright right

inaperture Burnham’s dam sufficient to draw it. Above ifall, he
built,did not, when he dam,his heunderstand that had no toright

the dam,water in the Burnham and that hethe toobligation gave
Burnham and them,others it to do,as the topurportsgave right
connect with the north bank of the and thus to cut him offriver,
from the use of all the suchwater as wmstedover the Burn-except
ham dam, did he it inbuild the manner it is If hewhy built?
then understood that he had the to draw the water from theright
Burnham dam, hisnot at the ofwhy saw-mill north endplace it,
and then in a canal, as he did ?after he had builtput his dam It
seems to us that this fact far show at that timeto thatverygoes
he understood that he had no to the waste water. Heright except

in hissays answer thethat to the ofparties obligation August,
1832, contributed to his dam the itfor wouldbuilding security
afford theirs,to and to save the of Is heit. bornenecessity graveling
out in this statement ?by evidence not. Itthe Clearly appears
from all the evidence that the have theircomplainants graveled
dam that,1831,since its in andnearly every year too,construction

its whole This factthrough shows how thelength. conclusively
and those undercomplainants whom claim theunderstoodthey

of 1832, and how acted it. Ifobligation they uponAugust, they
had understood as claims,it Perkins now havewould they graveled
and the damtightened after its construction.nearly every year

not. ThereCertainly would have been no for it. Thatnecessity
itofpart from the intersection of the Perkins dam withextending

it, ;would not have Perkins his damrequired any repairs keeping
of the same theirs,with and it in as he hasheight keeping repair,
done assistancewithout from the could have drawncomplainants,
his of the he hewater, as now claims has toproportion the right
dó, and would have all their at a much lessthey enjoyed rights
expense.

then into theTaking account the and declarations of Per-acts
kins, and theof claim,and those under whomcomplainants, they
as disclosed in the fifteen witnesses,of reliable oftestimony many
whom were mills,Perkins and worked in his the situ-employed by
ation and manner of construction of the as showndams,two by
the which is andintroduced on the theplan ofpart complainants,
also the fact that theof number of uponwhole witnesses produced
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one isthe a cross-exam-of the notpart complainants, single
atandined two cross-examinedonlymaterialupon any point,
ofthehimselfall, captionPerkins was present duringalthough

evi-nohe has takenthe also the fact- thatwhole testimony;
contend,as wethus,dence the materialupon points;bearing

toalso, thatthe truth of the upcomplainants’ story;admitting - claims; we1854 as he nowhe never claimed suchany right
an-defendants’that thenotwithstandingsubmit complainants,the.
andas fullcase,made a and allswer, have clear question,beyond

of thisas as thethat stated in their andbill, authorityuponstrong
case in H. are entitled to the relief which485, they37 N. they
seek. .

andmillofthat,But the defendant sets an owner aup being
to drawtheriver,on the south side of the with rightprivilege

and fourteenan hundredwater twoaperturethrough containing
to takefeet,a head of he has theinches, under sevensquare right

thatofas as be anmuch water would aperturedischarged through
wefact,size the dam. As a matter offrom of Burnhamany part
hethatfiled,wasunderstood,he never to the time this billupsay,

thishad As a we contend thatsuch matter of law posi-any right.
himtion deed neither does or canis not well taken. His give any

thewithuse in but in connectionto hisright water-power any way
oran incidenthim. The isto powerconveyedmill-privilege
it.withand inthe must be used connectionland,toappurtenant

his ownis a law that one should so useIt well established maxim of
“ Icedas.”as litere tuout nonnot to his Sic alíenosneighbors.injure

theand forPerley Foster,whom were Perkins),George(with
defendants.

itI. no of the case as nowA coui't of has jurisdictionequity
the and evidence.stands on answers

dam1. their with the northThe of the to connectplaintiffsright.
half of the watershore, for the of that whichpurpose using

on is not deniedside, byto the land-owners the nowsouthbelongs
has is inthe and never been. That not contro-defendants, right

to allBut the set a the exclusive use ofclaimversy. plaintiffs up
dam,the created the and this claim thebywater-power defendants

no fromand resist. The plaintiffs produce anydeny conveyance
side, and to maintain theirowner on the north undertake by.claim

aa which wouldusage,an adverse constituting prescription, imply
is, therefore,The set thetitle up by purelygrant. plaintiffs legal

character, and if it were their couldin evidence theysupported by
wáter,a law for the and for othermaintain suit at diverting every

the areof that with which defendantslegalinfringement right
in the bill.charged

1832,13,There can that the ofpretensebe no Augustwriting
wasor to all the water. Ittitle, legal equitable,conveyed any
485,of v. 37 N. H.held, Kempton,in the case Burnhamreported
thebe held to an notthat the equitable, thoughwriting might give

northof the dam with thecontinue the connectiontolegal right,
as evidence of an equitablebe existingshore, regardedand'might
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so to connect the dam. can that thisBut it not be contendedright
ortitle,or to newwriting attempts equi-conveys, convey, any legal

to thetable, water of the At it does no moreriver. mostpower
than ; if the on the southand mill-ownersrecognize existing rights
side had aswhat to themany riparianright beyond belonged pro-

that was obtained which wouldprietors, use,continued adverseby
them agive title bylegal prescription.

therefore,The title, under which this claim tothe set upplaintiff’s
the water,exclusive use the a and not aone,of is purely legal
mere conscientious and was consid-like that whichequitable right,

inered the case as it stood onreported demurrer, recognized only
in and the are driven theequity, not into becauseplaintiffs equity
courts of law refuse towould consider their title.

The nature title,of the as it thisplaintiff’s in hearing,appears
has, in ittherefore, that can a ofnothing courtgive equity juris-
diction. It has no which drives them intolegal infirmity equity
for relief.

2. The in theset bill denied theis controverted andright up by
answers, and in andevidence, has been tried and determined innot
a suit at law.

The anfor like that which real ofremedy is theinjury subject
in iscause,this at law. There is in thecomplaint naturenothing

of the plaintiff’s or of the to call for theright, injury, interposition
of a court of to relief the ofbyequity give proceedingsummary
an "When,however,injunction. a water been tried andhasright
established in a atsuit and thelaw, defendant has contumaciously

in ait, courtpersisted of will tointerfereviolating equity protect
the thus established, to theright of successiveprevent necessity
and repeated law,suits at and to relieve the fromplaintiff oppres-
sive is aThis distinct head oflitigation. equity jurisdiction. They
do the same in for the same the titlereason, when to landEngland,
has been tried at inlaw andtrespass ejectment.

In this case beenthere has no trial at law, and the court can not
assume on thejurisdiction, lastground suggested.

3. No has done defendants,been or meditated the of ainjury by
character to call thefor of Eveninterposition equity. admitting

water,that the to the exclusiveplaintiff’s use of the isright proved
on a of evidencebalance the the natural theofagainst right pro-

on side,thé north and theprietors denial of the answers,positive
still no such has been done or canthreatened as oust thedamage
courts at law of their exclusive and warrant tojurisdiction, equity
interfere and conclude the title the ofby summary injunc-process
tion. Eor the the havebill,statement of that the defendants done
or threatened which the the dam,acts of andendanger safety

cause not oftherebymight irreparable capable compensa-damage,
law,tion in a at isrecoverable suitby whollydamages unsupported

facts,the -as on this do notby "Weappear perceivethey hearing.
the to maintain in this of the caseslightest attempt argument part
stated in the bill.

There is dam,in the of the river orcharacter or ofnothing any
the can smallest to thecircumstances, which the countenancegive



v.BURNHAM KEMPTON. [Merrimack,84

thisthatbill,in but abandoned inpretense set tbe argument,np
there,maketoother that the defendantsbulk-head, or any purpose
dam.to thewould the least do thecause or injurydanger slightest

istheIt clear the between partiesis that solequite controversy
as the ownersto the which the setright complainants up against

water; theon andside,the to use all thenorth the exclusive of
ofis the diversionfor which the seek redressonly injury plaintiffs

athe water is of legalwhich claim. This purelythey controversy
noth-law; case showscharacter; the at and theremedy complete

thatin the nature of the of which requiresing injury complained
the should have reliefplaintiff by injunction.

head,another4. we and underThen, shall maintainagain, say,
that the contro-if the court an ofshould enter examinationupon

evidence,verted thefacts, failed,the a ofhave on balanceplaintiffs
to to all thetitlethe set of an exclusiveprove rightwhich they up,
water of the river.

whateverthat,The authorities establish the rule question,beyond
notthe nature of the be, willequityofcomplainedinjury may

undertake a like the pres­to settle in a casetitle, controvertedlegal
ent, and conclude a a injunc­the of defendant perpetualrights by
tion. 3 533.Danl. Ch. 20 Conn.Pr., ; Driscoll,1900 Roath v.

forNo occasionis threatened whichirreparable damage gives
to interfereequity by injunction.

answers, hasandThis set the bill is thedeniedright up by by
tocalled onnot been established is notlaw,in a suit at and equity

tolaw,interfere atin aid theinjunction preventofby jurisdiction
the of suits andnecessity repeated oppressive litigation.

hasofThe are court equityauthorities clear and adecisive that
no whichlike thatto a casejurisdiction determine such inrights,

estab-considered,on this until the title has beenappears hearing,
lished and current of author-defined in Thea suit at law. uniform

case of Coeso,is andity our own recent and consideredvery fully
v. theLake on254, point.The H. isCompany,37 N. conclusive

the sameThe case of Burnham v. Kemptonvery clearly recognizes
have declined;doctrine for it is the wouldthat courtvei’yplain

demurrer,if the exceptno had been raised onjurisdiction question
ofdiversionforthe to the and the mere damageswaterlegal right

the northit. dam withThe bill claimed a to connect theright
noshore, a but right,under an equitable legalwhichwriting gave

on theseand also stated a case and grounds,of irreparable damage;
sustained;wasboth thewhich on thisdisappear jurisdictionhearing,
itthat onand there is a clear the case wasinference from whole

these that the court entertainedgrounds only jurisdiction.
tounder Abraham BrownPerkins, EphraimII. the deed from

inches ofto and fourteenFisk, has the draw his two hundredright
northon thedam, and a bulk-headwater from of thepart byany

“ inches ofand fourteenside. The hundredis, to draw twogrant
wTater-power.”

“ one: Whereon thisThe rule the we take to begeneral subject
timeat thea is usedhas a to certain of water, whichright quantity

a at aof his for and particular place,purchase particular purpose,
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lie atmay the manner of the which it is takenuse, orchange place
and used, unless of anthe would be in violationchange express
provision in deed,the the does not increase theprovided change

of Runnels, 255,water v. 2 N. H.quantity 263;taken. Bullen
v,Johnson Rand, 22;6 H. v. 9Co.,N. CochechoWhittier Manf.

N. H. 454; 261;Saunders v. 1 Barn. & Ald.Newman, Tyler v.
Wilkinson,4 404; 94;Mason Hurd v. 7 Met. Tourtelot v.Curtis,
Phelps, 4 370; De v. 4 Rood v.486;Witt John­Gray Harvey, Gray
son, 26 Vt. 64; v.Fisk C. 395.Wilbur,7 Barb. S.

In Whittier v. Cochecho the isCo., doctrine thus stated Parker,by“C. J.: The are no more theplaintiff’s defend­rights prejudiced by
ants their water,and the three milesopening gates below,using
provided use no would be in thethey thangreater quantity, they

of thechange use at that is immaterial theIt toplace. atplaintiff
what spot the defendants the to orwheel,water the what ma­apply
chinery that turns,wheel so exceedas do not theirlong they rights
in the use.” These remarks in their fullquantity they forceapply
to the present case.

The doctrine forgeneral which onwe contend this of thepart
case, is as old as Case,Luthel’s 4 Co. 86. The authorities in this
State, v.Whittierespecially Cochecho to beCo., appear veryManf.

inexactly point. is found inNo the case for thatground supposing
the plaintiffs can suffer the smallest thefrominjury changing place

“of the aswater, we and the sic uteretaking ; maxim, tuo,”propose
&c.,has no application.

HI. The plaintiffs have not established the of the mill-own-right
ers on the south side to all the water of the privilege.

We do not insist that the ancourt shall enter on ofinvestigation
this theforpoint, of in this suitpurpose our toestablishing right
that ofhalf the water which side,to the because webelongs xxox’th
think case,that the as it now stands on the answei’sand evidence,

them nogives jurisdiction of But we contexxd thatthe-question.
if the on considered,evidexxce this of case isthe it does notpax!
make out the set the innotxight up anyby plaintiffs; cei’tainly
such and conclusive as induce a ofsatisfactory will couxff-way

theto a atequity take from trial where itquestion law, px’opexiy
and decide on the of the defendantsbelongs, finally bylegal rights

this of asummary injunction.proceeding pex’petual
The thedam, bill,as claim is stated in the the mill-tobelongs

;owners it been maintained andhas must tothem, beby supposed
have been built the owxxersof the first mills. Noth-byoriginally

in the case leaves it to infexu-edthat the dam wasing originally^e
built or has maintained the side.been land-owners on the southby
If the the claimof saw-mill and a toowners grist-mill, having
water mills, shore,for those built the dam to the north had xxothey
title which them a allwould colorable to the water. Thegive right

hasdam from the been as is stated in the answersused,beginning
mills,and in the the eachcase, owners of differentby usingappears

noa certain limited amount of andseparately power’, havingwater
title or claim to more.

here is no dam acrossWe that thesay, then, waspretense put
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toclaimmaintained since under anriver ox'has been implied.the
andmade; whoused thosewater than was becauseactuallymore

used.more actuallydam had no title to than theyused the coloi’able
canshoreto the norththerefore,In the damcase,this extending

water. Theyas the of a claim to all thenot be understood assei’tion
of themadeand usewater,had of title to all the the theyno color

be under-mills, mustwater limited to their andwas respective they
thewater forand to takestood to made maintained the damhave

to haveuse of their and can not beown works only, supposed
amade more extensive claim.

couldsideThe the southwater which torightfully belonged
side; andthe noi’thnot be the dam toused without extending
not implyto the dama license or a connect thei’e wouldgrant

con-continualwater;leave to take all the nor theor wouldright
pre-all bynection of the dam thei’e of the wateranyixnply grant

sci’iption.
side, and ownedIn 1825 Towne the land the noi'thowned on

ofusehalf this had an adverseunless he lost itwater-power, by
onthe on in a bulk-headmill-owners the other He then putside.

his les-Flanders,the north to draw and asside, water, 1828,asearly
claimedsee, drew water mill. Townefrom the bulk-head for his

and nothingas he had other there wastitle,noriparian proprietor;
none.to toclaim;limit this he a the orhad to half waterright

bulk-head, assertedWhen, therefore, act,he thathe,the byopened
his ato half the wouldwater, and this prevent prescriptionright

southfrom on theIf the mill-ownershisagainstrunning right.
ad-anside claim itwater,have the to all the must bytheyright

succes-before,verse of or of twentysuccessiveusage twenty years
onas ownersive after act hisyeai’s this of rightTowne asserting

the usagethe north side. before tocan not uniteThey any usage
after this act to make theup twenty years.

tois the canThere no evidence the which courtin case on rely
of theshow that for 1825 all the watertotwenty yeai’s previous

on the southriver had been used and the mill-ownersclaimed by
on the'side, the of otherwith theacquiescence riparian proprietors

side.
The of is inconsistentthe on sides entirelyconduct bothparties

Towne,with orthe that such a claim admitted asserted.notion was
aas 1828 leased water-in the and as1825, bujk-head, earlyopened
from thebulk-headand a mill thewatersuppliedpower by through

all car-side,dam.old New works were added on the north wholly
,to Perkins1835,ried from the dam when thewater old downby

dam,over thebuilt;dam and not water which ranwas by sui’plus
flume,and asjustfrom itwater taken a bulk-headbut by through

remainedthe water And this bulk-headwas taken on the south side.
to bebuilt,there, necessaryafter the Perkins dam was notthough,

it in 1840. Suchused, till Burnham shutconstantly upwrongfully
atwas the claim on the ten successiveyearsasserted north side for

denial fromleast, without orobjection any quarter.
theThe their dam in while bulk-head1831,mill-owners built over

oruse;in the and in and instead of question-was clam, disturbing
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the to the and the use then madeflume, of,bulk-head anding right
them, in.built their new damthey with the bulk-head-remaining

¥e the aalso, 1832,on distinctof forrely, writing August, very
dam;of our that writ-to water from the for whenrecognition right

was made the there andbulk-head, flume and wereing water-gates
in use, to the ; of assert-works on the north side and insteadcarry

in dam,ing, transaction, the to all water raised thethat theright by
the mill-owners on side,the south as theof bargain, stipulatepart
for leave to continue the theconnection of their dam with north

“side. The used is : And is admitted that thelanguage it present
mill-owners continue to the onmay connect their dam with bank
the west side of the river as see haveas fit.” The courtlong they
held in a former case anthat this them equitablewriting gave

not athough can itto continue the connection. Howlegal right
be that, undersupposed this continue thefor leave tostipulation
connection, it was the con-understood that so changethey might
nection as to the had,then ofdestroy use, which the defendants

?the dam isIt the of connectionplainly implied that manner
should thecontinue same, and ofnot be to the anyinjurychanged

Theparty. state of all theisexisting partiesrecognizedthings by
to the The andwriting. bulk-head, there,and flume weregates
used to take water from ;the dam them'and the to have con-right
tinued there, for the same thewaspurpose, by writing.recognized

Then, between 1825again, and builtworks were1835, important
on the north andside, carried dam.all that water fromtime theby
The of 1832 was inarrangement made while those works were pro-

and all thesegress, investments are if this claim to allworthless
the water should sustained;be are nofor the undermill-owners

on theobligation, even thetake, to allowground they surplus
water, which can use,not to over their dam into thethey escape

dam below.wing as ittheir' dam so to haveThey constructmay
all pass over next' their shore, and leave to down the stream.it waste

If the on the had not their naturalproprietors north side lost
to half theright title,water hiswhen Towne first asserted they'

have not lost it since thecertainly ; for continued bulk-headthey
in the dam' 1840,until when Burnham first closed and usedit,
water from the dam for all aid1835,their works till without any
from the Perkins dam then a alightbuilt. If had to bulk-they
head and to take water there in lost the1835, nothavethey right

adverseby since;and thatevenusage for,acquiescence admitting
the loose and of admissionsevidence here introducedsuspicious
and statements thatPerkins can as heby be received proof acqui-
esced in this claim at show that heit does nottime, certainlyany
acquiesced for successive He the old bulk-twenty years. opened
head in 1852, the to it and to1850, 185T,and1854, claiming right

it;take water and amount of admission andby acquiescenceany
afor short himof successive could notperiod deprivetwenty years,
hisof legal right.

The claim the all waterto an use of theplaintiffs exclusiveright
stopped the and the case now beforeby dam, ask the oncourt,

to andthem, and settle thethe ofinvestigate parties,finally rights
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decree,the a aconclude defendants final perpetualby awarding
noclaim and showthis’injunction. They prescription,right by

thealltitle. The effect of a be to leaveother such decree would
the theon north side at the ofworks entirely mercy plaintiffs.

shutbulk-head,The claim to the olddefendants the light reopen
asin and theirfirst 1840 take water for worksBurnham, toup by

two;1835 to take theirdid down to and also claim thethey right
theside,hundred and of the north wherefourteen inches water ou

dismissed.old bulk-head was. submit that the bill must be"We
aof1. the in ón areBecause thisquestions dispute hearing

inand do not thecharacter, jurisdictiontopurely belonglegal
and there are jurisdiction,no of equityequity; peculiar grounds

either in the or thetitle remedy required.
to2. the deed from BrownBecause we have the underright,

to take our two hundred and fourteen inches ofFisk, water-power
make aside,from the north orbulk-head,and to the oldreopen

new one for that purpose.
title3. theBecause have not made out theirplaintiffs prescriptive

a interferesuch evidence as warrant court of towillby any equity
with-a and thusthe of injunction,by summary process perpetual

at law,draw title a trialthe consideration of this fromdisputed
where it belongs.properly

before,1784,asSargent, J. It as and perhapsthatappears early
river,a was erected the Contoocook substantiallymill-dam across

stands, bank,thedam northwhere the now abutting uponpresent
to dam orthe of the river run over theand whole waterforcing
of the river. The evi-the the south sidemill onthrough gates

wastheretime,dence tends to that or about that1825,show until
in the halfmill,no of kind northbulk-head', or anygate, opening

a anddam, openof the which was opened keptfish-way,excepting
is evidencelaws that There nounder the of the State on subject.

ofmaintain this or consentdam,of of the to anygrant rightany
main-of on to the erection orthe owners the land the north bank

1832, that whichdam,tenance of the until the of exceptagreement
from of moi-ethanresults an undisturbed forty years.possession

that anis, law, adverse,It of well doctrine of oura settledcourse,
an in-and for ofexclusive enjoyment twenty yearsuninterrupted

as of such asuch thehereditament, rightcorporeal maintaining
a of a orbe,dam would affords conclusive right,presumption grant

etcase is to as abe, presumpiiojurisas the which be appliedmay
a in man-de can bewhereverjure, possibility acquired anyby right

is a claim;to laws such underenjoymentner known the provided
owner,and of the andof with the acquiescenceright, knowledge

Allens-434;30 N. Bow v.Fletcher,v. H.uninterrupted. Wallace
If should found to establish34 H. the evidence betown, N. 374.

the norththis the will of course that the owner ofbe,resultright,
such dam into interfere withbank is for ever or impairprecluded

the unless he1832, has,of ofmanner,any independent agreement
aa do a like of1825,since to so rightright by possessionacquired

in itat and toto take a of the dam the north end, placeaway part
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and maintain there a or and lim-bulk-head, other restrictingright
the of the owners of the dam.iting right

A of and more has now sinceperiod thirty-five elapsedyears
when, as the defendants’1825, evidence tends to oneprove, Rodney

Towne took a the the and aend,of dam at north erectedaway part
flume, aand tofew after one Flanders erect a smallyears permitted

over to in abulk-head, machine,this and itbuilding clapboardplace
which seems built,to have remained till after the Perkins dam was
when it was reynoved and canalthe theplaced upon supplied by
Perkins dam. dam,The Burnham become- andruinoushaving

was in on thedecayed, 1881,rebuilt from the flumes south side to
the bulk-head erected Towne on the north which was thenside,by
in andcondition, disturbed;was not the damgood new wasbut
secured to it.

The Perkins dam was in an1835,built under betweenagreement
Perkins and certain owners the side,on south at itsconnecting
south end with the old anddam, from that like anpioint stretching,

dam, theoblique' to north at a about a dozenside, rodswing point
below the north end the oldof dam. The answers and the defend-
ants’ evidence tend to thatshow this bulk-head in the Burnham
dam remained there and when ityears more, washedtwenty away,
and the dam was continued to shore,the north but that Perkins has
placed new ones there since. The evidence tends to thatshow no
objection madewas to the continuanceerection or of this bulk-

; thehead and same of law to which I have advertedprinciple may
be and if isagain applied, the evidencemay, havesatisfactory,

to thegiven defendant the to have and maintain aright(Perkins)
bulk-head in the ofdam, the same form andplaintiffs’ dimensions
and in the same as the oldplace one.

But the to maintain a dam the side,on or aright one bulk-head
on the other, are meansnoby with theidentical, necessarily, right
on either hand theto use water. A dam is an instrument for turn-

the awater of stream to the aing mill,use of as a bulk-head is the
means of dam;the water from a fact,but neither indrawing may,
have been used for inall,either at or if at aall, suchpurpose way
as to or affect the original of the owners onchange rights riparian
either hand.

that,The evidence totends show from the erection of the earliest
dam at this athere was and at the southplace, saw-mill endgrist

dam,of the and soon after 1784 does not from the evi-appear(it
dence a erected, and theprecisely was samewhen) fulling-mill

havesubstantially been continued there to the time, andpresent
the the owners of these mills to unlessrights acquired by 1825,prior

have since been lost are now owned theseby prescription, bythey
but in what not norplaintiffs, does isproportions distinctly appear,

it now material. It would seem from the evidence that, toprior
these1825, owners on the south side thehad exclusiveacquired

use of all the water then to the and full-carry grist-millnecessary
at all ofseasons the and atyear, seasons,the saw-mill suching-mill

as were,saw-mills at time,that but torun,usually subject keep
a at the of the oneopen feet footfish-way top dam, eight long by

xliv. 7
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of H.407,H. and Statutes N.Statutes of N.deep. (1797) (1830)
; 1831; 21.Session,243 ofStatutes June

1825,incondition of the of thesuch rights partiesAssuming
since?the use of the waterhas Perkins or lost toanyacquired rights

on the use of theon the evidenceThis will hearingdepend mainly
dam,water, of the new Burnhammills and the since the building

in as it seemdam, 1835,in and the Perkins would1831, new
in thebeen erected and were use tothat all the mills had prior

toThe tends show thatlast date. evidenceplaintiffs’.mentioned
the was abundant,the when the water in riverseasonsduring

orsides,all the mills on the bulk-headmore than for bothenough
forin the Burnham dam sometimes have stood openopening might

also tends to show that Perkins’time;ofconsiderable itlengths but
thatand mills carried the water flowedfilled, bywas hismill-pond

dam; of his millsBurnham that some wereover the of thetop
low,the river wasthe the water ofseason whenoperated during

the all the outletsdam,and that the water ceased to run overwhen
the of the river was turned towardclosed,were and whole water

there;the mills that it was notriver,south side of the to drivethe
entitled1852 to claim that he was to anyuntil that Perkins began

that this claim wasdam,of the in the Burnham butwaterpart
so exercised as to interfere with anynever or in factto,yielded

the evidence onof the other side. But allthe owners onrights
thebe from distanceis asuncertain, expected,these points might

of theof the differentand becausetime, positionsof conflicting,
witnesses, and when their observations weretheir interests leanings,

as well since.made, as
the erectionthat is their thatclaim of theThe plaintiffs claim)(if

and upwardand maintenance of their dam for years givestwenty
the doesdam,createda to the bythem whole water-pow^rright

to us to That question substantiallynot seem be well-founded.
Rice,in Bliss v.the of Massachusettsarose Courtbefore Supreme

held that where the evidence;23 and it was there justi-17 Pick.
of thethat the owner bankfies the in the presumptionjury making

bank aofa has to the owner the privilegeof river granted opposite
is toshore, he to bea dam on his thereby presumedof abutting

and which wouldbenefit,allhave thegranted water-power privilege,
thesame;the erection of the thatfrom or createdarise be by

ofis measured theto be capacityextent of the bygrant presumed
We findmade of thedam, and not the rise water.actuallythe by

it seems thatto this doctrine. To usunable to assentourselves
is evi-a in a modemaintenance of dam particularyears’twenty

it,to maintain and useor twenty years’dence of a sogrant right
a usein is evidence of thus toof the water a way rightparticular

water.the
the isuser establishes rightThe same of which equallyproof

of that Twentyin the limitationsestablishing right.conclusive
ofuse of a certain stream or pondandaccustomed flowyears’

as to the other.to the oneofwater is as evidence right partygood
stated,to the beforesubject qualificationsyears’ support,Twenty

a and maintainto build justa evidence ofismill-dam, grantof
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such a dam, andconstructed used in same manner.thesubstantially
use of the aTwenty water raised a driveyears’ dam,such toby

grist, saw, and at seasons,all or at certain is evi-seasons,fulling-mill,
of adence to use so much of such water as shall begrant necessary

at those seasons to drive those mills or similar ones. It necessa-
rily a the theimplies, also, owner of the to obstructbygrant right
stream the and force all the not millsby dam, to water used theseby
over the dam, and of to of thecourse limit thenecessarily right
riparian owner to such use as he make of the after itwatermay
has over thepassed dam.

In the us,case before theif the owners on south side had acquired
the to river,their dam across the and to use all the waterright put

to mills,certain this leftrequired Perkins at to docarry liberty
what he did inprecisely case, is,this that to a theerect dam across

river as far could,as he without on the of theinfringing rights
owners on the south as as and turnside, chose,he to the waterhigh

erect;to assuch mills he chose to he had,and tosupply commence
samewith, the to that theinsist half of the waterright belonging

asto him notowner, to onthose mills theriparian required supply
side,south should allowed runbe to over the dam for his asuse,

had to the residue to run to their 3they require mills. Kent Com.
1442; 463;Balston v. 6Burstead, Camp. Bealy v. EastShaw,

219; Hooker,208, 266;Stiles v. 7 Ang.Cow. on Water-Courses,
sec. 224, cited;and cases Watkins v. 13 N. H. 360.Peck,

The evidence here tends to that theshow amount of power
to drive the mills on therequired north and south sides at the

time is about and it would also seem that therepresent equal; is,
a considerable of anthevery portion ofduring yeai’, ample supply

so,water for all. If that be then at all such times the water to
which the theon side aresouth entitled asproprietors riparians,
is more than all anduse, do not then ininterferethey they any

with the water whichto the defendants are entitled asway riparians,
in this, that force it all runto over the of theirexcept they top

dam ifsuch as the defendants havepart, the(excepting any, may
ato draw or otherthrough bulk-head, inright fish-way, opening

the But in that of the it is ofwater littledam). consequencestage
whether the runs the dam awater over or bulk-head, sincethrough

canit be available means of the isby dam below. Itonly only
the the iswater,low of when the water insufficientdui'ing stages

mills,thefor all that can arise between the ownersany question
the astwo to theirupon sides, rights.

The owners on the south side claim that whenever the water
all,becomes insufficient for are entitled to ’draw theirfromthey

dam for mills,water all their whether the mills on Perkins’ dam
or and that thenot, have to close all inget any they right openings

the and make it as indam, all,as order to secure itpossible,tight
and thus, at such to use the theseasons, whole water of river for
the benefit onof their mills. The owners the north side claim not

the to a in theonly maintain bulk-head Burnham dam at therght
north end inof to it stand atit, water,and have but lowopen high

of the is sufficient forwhen there not water the millswater,stages



BTJKNHAMv. KEMPTON. [Merrimack,92

damto the Burnhamclaim the draw fromsides, theyon both right
leavesbulk-head, itrun this whetherwill throughwhatever water

not;on the south side orin dam for the millsthatsufficient water
as to theis,us the evidenceonthe now beforeand questiononly

to usebulk-head, and thusthus to maintain hisdefendant’s right
in Burnham dam.water thethe

case beenthat the havedefendants whatever mayThe object,
indemurrer,as thebill,in the and admitted byas statedoriginally,

vrere; then arose that properinstance whatever questionsthe first
as standsnow,in a the easecourt ofof inquiry equity;subjects

court,itthe answers and is not one where thisproofs,here, upon
of will decide-thethe settled principles practice,equityuponacting

isthe relief for. This objection properlyorfacts, prayedgrant
Want, is notthe case. of onlyat this ofstage equity goodtaken

defense,bill, is a ofgroundof demurrer to a goodbutground
merits; and includesis the thiscase establishedthe uponwhen

inat notto be one andlaw,the plaintiffs’cases where right proves
and cases331,Adams cited.Equityequity.

thestands, no is raisedcase now concerningAs the question
maintainlicense to the to and continueof anyrevocation plaintiffs

bank It does not thaton the north of the river.dam appeartheir
couldhave done or threatened to do acts whichanydefendantsthe

the damor the connection of plaintiffs’weakento endangertend
river;the nor it that thenorth bank of does appear plaintiffsthewith

to or thathad, or now have reason apprehend, theyanytiffs ever
from such cause. Theany danger any allega­fact apprehendedin

threatened,done orhere wastions, therefore, that irreparable injury
andin are notnot be proved,could compensated damages,which
caseNeither,can as thethe bill not be sustained.that groundupon

for on which side soevercan be nowstands, injunction granted,any
raised,of theseem to pointsevidence may preponderate on.anythe

in bill inhave not the theproved allegationsthe plaintiffsstill
allto use the water in the or Burnhamtheir upper,to rightsrelation

thethis court now to interfere summaryas to warrantdam, byso
the of thea toof injunction, prayerperpetual accordingprocess

and thus to and establish the rightsundertake settlebill,plaintiffs’ “ To a ain this decree forway. supportthe summaryof parties
the that there should be noth­court requiresinjunction,perpetual

in the case.” 3 Dan. Ch. Pr. 1700.alike doubting
to restrain aa of has thecourt equity necessary powerThough

in theof water a manner to another,the use injurious yetinparty
exercise this where the isrightnot necessary authoritywillcourt

■itascertained;facts not the ofdutyor thedoubtful, definitely being
than to establishrightsrather to protectcourt acknowledgedthe

Driscoll,Booth 20 Ct. 555. haveones. v. Weand doubtfulnew
in soterms to thatany temporary injunction,asked grantbeennot

befor can not nowrelief pi’ayed granted.the specific
relief,that under forit be claimed the prayerBut may general

case,take of the settle the orfacts,jurisdiction maymaycourtthe
theand send to a so that settle all dis-issues jury, they mayframe

and a finalif that this courtfacts, decree,necessary; may, byputed
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fix and establish the of all their andtorights parties properlegal
share the inof water at the question.place

Let us andexamine see whether this can exercisecourt properly
ex-jurisdiction of case that claim thethis for Thepurpose. plaintiffs

inclusive use of all the havethe water Burnham dam. ifNow they
such hasany right, it been But whetheracquired by prescription.
have such or not facts and overthey depends uponright principles

which has no if exist,Theseequity peculiar jurisdiction. theyrights,
as well be themay established at law as in There inisequity. nothing

of here,1832 which the toagreement can affect use the waterright
either at law or andin the in to theequity; rightsquestion regard
of the it thedam, andplaintiffs’maintaining continuing upon
north bank of the or the of defendant to hisriver, the uniteright
dam with the dam near the end and ofsouthplaintiffs’ thereof,

its attachments to are in theit, not now issue. Ifmaintaining
showed hadthatplaintiffs the to the use of allthey acquired right

the in dam,water the to then the1825,upper prior question,
arises, whether the defendant innot, is,has the same thatway, by

since the1825, the fromprescription, acquired to draw waterright
dam theupper bulk-head, kind asor some of anthrough opening,

he claims; and there is inabout this thenothing proofright,
tonecessary maintain or to whichit, woulddisprove prevent

that as inquestion from as and as attried lawbeing properly fully
equity.

Indeed, it seemwould that if trials are be hadto to settlejury
any fact,of there sub-questions would be a inpeculiar propriety

these,to their decision themitting wherequestions'like testimony
must extend time,of it iswherenecessarily through long periods
most to be theuncertain,and where acts oflikely conflicting
all 'whether of orparties, manyaggression acquiescence, through

andyears, their claims and their are alladmissions to be weighed,
•where the is and the is to bevoluminous, wdiere resulttestimony
arrived at con-andby balancing testimony, weighingconflicting

claims.flicting
But Perkins claims still hun­is,another that to draw tworight,

dred and fourteen dam,inches of water offrom the upperany part
and this bulk-head at the end. in theby north There is nothing
terms or character of this from Abraham Brown to Ephraimgrant
Eisk which makes that a of jurisdiction.peculiarly subject equity
That deed can as in awell be construed court of as oflaw equity;
in isfact it to be well estab­construed wdiere toevery according

“lished courtIt is the of alegal notprinciples. provincepeculiar
of to construe contracts and of wraterequity powers.”conveyances

“Fisk v. a ofBarb. C. 395. deedWilber,7 S. This conveys piece
land, &c.,with the and thereon, bounded,”water-powerbuilding“ in said the to two hundreddrawincluding water-power privilege

theseem,and fourteen frominches of it wouldNowwater-power.”
of that it the hundred and fourteenthat limited twowording grant,

inches to the the as Buton land anwater-power existing privilege.
if it did but was an of so muchnot, independent water-power,grant

notthe the to elect where he would draw isit,giving grantee right
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?elected take it HavenEisk’s once where tothe havingfixedright by
the fur­be,But however that planv. 1 might uponH. 94.Cram, N.

case, the mills the theone of at south side ofnished us in this
Itas “Perkins’designatedis and clapboard-mill.”river marked

andthat he can not draw this hundredtwowould seem evident
time,at two different at the samefourteen water placesinches of
time,and at anothertime,or at anotherat one at one placeplace

back and forth at his Therethe to change pleasure.retaining right
that has theis Perkins ever abandonedin the case showingnothing

ofof water from the south endto this whole quantitydrawright
not now it there. Sothe isdam, that he constantly drawingor

title,will the and examineof look intothat, a court equityalthough
are and theshown,the if -willclaims, any give properrespective

still, stands,when as this casedeeds, necessary,construction to
here to claim his to draw this twoPerkins is in no rightposition

of ofinches at the north endhundred and fourteen water-power
case,be laid out the here. Butthe that this claim ofdam, mayso

ofif fact to consideredthere be bequestionsshould necessaryany
in to this ifor there should bedeed,construction especiallygiving

in con­to be settled to itsorderfacts, necessarydisputed proper
tend to show the of sub­struction, it proprietywould only greater
of all in thefact, with others the tocase,thesemitting questions

aofconsideration jury.
is ofone act of the defendants of—thecomplainedOnly opening

is defendantsone it that the threatenin the dam —andspace alleged
haveto the closed it. It beit plaintiffsopen mightagain, though

aone act would constitute more than simpledoubtful whether this
a of andnuisance,but it is claimed to be case atrespass; private

as is in which to view it for thethat the most favorable plain­light
and then courttiffs, such,us as see whether this willlet consider it

acourtsIt is said that of have concur­assume jurisdiction. equity
law,courts of common in cases ofrent withjurisdiction private

a cases,is in class of and for certainnuisance. This true purposes,
In Attorneybut is not a of universaltruth Generalapplication.

said,16 Eldon there were nuisancesv. Nicol, 338,Ves. Lord private
ease,an on the which would notwhich would action butsupport

He of courtan the the uponput jurisdictionsupport injunction.
andthe of that and troublesomeof material specialinjury,ground

a aas well asmischief which compen­preventive remedyrequired
in interference of courts of to restrainsation Thedamages. equity

is thesuch nuisances founded ofupon restraining irreparableground
ainterminable or ofmischief, of litigation, preventingsuppressing

925;2 Eden on 286.of suits. Story Eq. Injunctionsmultiplicity
ina to anThere is jurisdiction equity enjoin existing private

the established atif the fact of nuisance be admitted ornuisance,
is it canthe nature of the such that not belaw, whenever injury

it aor will occasionby constantlycompensated damages,adequately
211.Adams Equityrecurring grievance.

in is forhave seen that this case there no foundationWe already
nor isan on the ofground injury,irreparablejurisdictionequitable

it on inter-foundation for the ofthere more ground suppressingany
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minable a of suits. Equity ju-orlitigation, multiplicitypreventing
entertained, when,is therisdiction to be upon presented,facts

aof such naturethere is of or of damagedanger irreparable injury,
where,that can at orlaw,not be recoveredadequate compensation

the his to decline theestablishedplaintiff jurisdictionhaving right,
would Onehim to and interminablesubject oppressive litigation.

notsuit between the the of each can beto determineparties rights
A bill is enter-trial of that kind must liad if thebeoppressive.

tained, and of suitsno more is at law. Therequired multiplicity
and the vexatious arise the estab-whenlitigation plaintiff having
lished his of thedriven,one suit at isright law,by by repetitions

Co.,to afresh for fresh v. Lakesuit Coewrong, injury.bring every
N. H. 265.37 So that will not assumeequity ordinarily jurisdiction

for the andofmerely purpose litigation preventingsuppressing
thesuits, until established one suit wheneverhas beenright by

that is and there is an to thedoubtful,right .attempt repeat wrong
and to the a of to redressto suitscompel plaintiff multiplicitybring
these is no evidence before us toThererepeated wrongs. tending
show of is one ofof suits. The onlydanger multiplicity question

Does the defendant the to draw water from theright: possess right
Burnham dam, which he and which theasserts, plaintiffs deny?

The threat in this is to assert whatcase,oronly proved pretended
the defendants claim a of wereas If the set-question rightright.
tled there is to believe the "wouldagainst them, reason injuryno.
ever be in their favor,Should the be settled thererepeated. rights
would no in those betweenbeprobably difficulty adjusting rights
the The havecame here to theirparties. parties evidently rights
at law settled, for there is in the now here butcontroversynothing
their that anor can there be suitlegal rights; pretense singleany
at law will not settle the but if the haveonly plaintiffs’ rightsright,
been disturbed, can forrecover full and allthey adequate damages
the have suffered.wrongs they

a court of will not take them to decideOrdinarily equity upon
exists,the fact athat nuisance but will that the firstrequire party

establish his at law. There are to this asrule,exceptionsright
admitted,where the are soadmitted,is or the facts thatallright

the can determine,court admitted it is afacts, whether casefromfhe
course,of nuisance could,or not. There of be no occasion for a

trial at law in such a case. in some cases where aSo hasparty
in the abeen and ofquiet uninterrupted enjoymentlong right,

another will be restrained from with thatparty interfering right,
heuntil his at law.proves right

But it is said athere is class of cases an intoinquiryinvolving
the of the owners of courtswhere will exerciserights water-power,
their to an action at law.withoutequitable powers driving parties
But let us see if that class standsof cases differentupon any

from cases, so,and if what is the difference. Bard­grounds other
v. Annis,well 22 ofPick. is cited as a case in favor this353, leading

and a in thewas caseposition, between persons claiming rights
same water “the insaid,It is there that proceedingprivilege.

is settle and thefitted to relativeequity ascertain,peculiarly adjust
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andsituated,and and to secureof sorights partiesobligations
lookthem,,enforce and that an action at law which could only

sustained, andto the and into the damages actuallypast, inquire
these could award a without forfor sum ofonly money, protection

inneither in nature norfuture,the be its completewould adequate
effect.its effect.” Bemis 13 Pick. is to the sameham, 171,v. Up­
fixedBut in the first of these cases the of the waspartiesright all.

and established the deed their severalby water-powers,conveying
each entitled to draw what water -wouldrunproprietor throughbeing

and wasdimensions;a certain number of of certain fixed itgates
inthat some had drawn more than their whichshare,wateralleged

in ascertainedcase a was order that it bediscovery necessary, might
where, end,what the defendants had and in the theirused,water

all be and a decree of the court.would adjusted byrights regulated
a case inIt -wasnot where the was question.light

in the case,So other Bemis v. the nuisanceUpham, complained
ahad been decreed to be nuisance to the in an actionof plaintiff',

at and this bill filed for Onlaw,or was its abatement.proceeding
maintained;demurrer it held that thatwas the biH could be equity

a thehad to or to them afternuisances,abatejurisdiction regulate
had settled at and that the was notlaw,been compelledrights party

to resort to his statute to abate the nuisance —a remedyremedy
cited, “theto that State. So in the first ease the court say,peculiar

annexed; that,set forth that are ascomplainants they mill-owners
in thetheir mills had certain definite andto they rights privileges

water,the in and theirflow of certain to fromquantities, respective
theand that the defendants certain definite inmills, have rights

stream, in thedisturbed themsame but that the defendants have
evidence, ex-of their and the and on&c.;enjoyment rights, upon
held, the facts wereamination of the deed under which allthey

fixedfound to be as stated. The of each and all were byrights
deed. The the use. Into be done was toonly thing regulate

itboth these will be observed that is con-cases, equity jurisdiction
State, statute;ferred the court in that butupon by express probably

their statute indoes not confer thatany power respect, upongreater
intheir than that which has been exercised thiscourt, State,usually

courts,our under the of our law.provisionsby general
4Hopkinton, 324,Ballou v. stands thesubstantially uponGray

There the that the weresame bill ownersalleged plaintiffsground.
certain real the manufac­estate, mills, and water forof privileges,

others,and owners,of cotton that were the withture goods, they
river,a certain created a dam Mill in saidreservoir,of by upon

means of which the waters of said river were&c.,byHopkinton,
reserve, ;in for their use in the season that the defendantsdrykept

water,off1a this and werehad threatened to draw of actuallypart
oft’,it that the had no to itplaintiff’s keepdrawing rightclaiming

sustain lossits the wouldat present plaintiffs greatheight, whereby
the water the season.and when should need comingdamage they

raisehad the tothe bill further that the rightBut plaintiffsalleged
had noto its and that the defendantsthe water rightpresent height,

this bill,let it &c. The defendants demurred tooff, therebyto
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all in tbe court held that theytbe facts stated bill. Theadmitting
statute,had andof the case under thejurisdiction plaintiffs’their

decree in a multi-admitted, one wouldrights being equity prevent
of of thesuits, and would theplicity regulate respective rights

and the was This casedemurrer overruled.plaintiffs; per-might
have been thealso ofhaps upon preventing irrepara-put ground

ble mischief.
seen,If this was a case whei’e it could be from the subjectclearly

matter of the and com-the nature of theinjury,alleged wrongs
of, that such be thereplained mischiefirreparable may wrought,

would be ano the the Indoubt of of bill.propriety entertaining
it,case of that court ifand,character the will take ofcognizance

the case a trialit, direct to therequires by jury, try plaintiffs’ right,
in the mean time the from alldefendants,restraining by injunction,
nefarious and when the is establishedproceedings, makingright
the Co.,927;sec. v. Lakeinjunction Coeperpetual. Story Eq.,

264;37 N. H. Railroad, 563,Mohawk v. 6UticaBridge Paige
where it is held that the court of has to inter-jurisdictionchancery
fere to the aby injunction erection nuisance which willofprevent
produce serious or the toifirreparable and, soughtdamage; thing
be is isnuisance,a and theprohibited, clearly complainant’s right
not doubtful, the willcourt an without thegrant injunction waiting

ofresult atrial at law. But where the to be restrainedthing sought
is not in itself nuisance,a but which accord-only something may,

to circumstances, so,to be the will not interfereing courtprove
until the matter has triedbeen at law.

The same rule Ch.,is laid Lorddownsubstantially by Brougham,
in Earl v. Hobarts, 333, inRipen Select Cases cited theCooperof

case;last in 102,so v. 1Sweaton,Weller Cox Cases where it is said
that in all such eases of mischiefor irremediablealleged pretended
or cases,that in all indamage, injunction issued,be butmayan^

infact, which doubt exists as ato the court ofright, equitylegal
will the to trial withoutcompel to at law eitherparties go delay,

the or it until such trial hasdissolving injunction, maintaining
taken as the theplace, of ease and the interests to be affectedjustice

the determination toby appear require.
inSo v. 3 aBelknap Trimble, 601, where motion was madePaige

dismiss,to on the that the not firsthad establishedground plaintiff’
“his at law. theBut court the andright thosesay, complainants

under whom been,claim and for a time hadthey were, thelong
owners of several mills which the waters of Greatdepended upon
Pond for for a considerable of the and thesupport, part year, upon

thisuse of water the value of their millprincipal property depended.
Under these thecircumstances defendant undertook to thecontrol
use theof water in such a as to the of the mills.way prevent using

'To establish attheir law each several mill-ownersof theserights
would be a defendant,to suit thecompelled bring separate against

their mills to stand still in the mean time. And even thisleaving
of suits would afford them no formultiplicity adequate remedy

their the of theircontinually recurring damages suspensiondui’ing
This is a the com-sufficient answer to the thatrights. objection,
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&c.,dismissed,”been thus showingshould havebillplainants’
irremediable,bein that ease that the mischief threatened would

damages,and not compensated byof being adequatelysusceptible
mustmischief,andand such from continuanceas, permanentits

other-could notoccasion a whichrecurring grievance,constantly
a court ofwise be are sufficient reasons for equitywhichprevented;

The case alsoand the injunction.jurisdiction grantingexercising
moreandshows that the had been for twenty yearscomplainants

in the and of theundisturbed use possession right.
H. a case kind. In182, Belknap89 N. is of thisWebberv. Gage,

have athatv. it is said several mill-ownersTrimble also where
mills,to an artificial use water theircommon of forright respective

usethea court of has so to commonjurisdictionchancery regulate
thethe as to the each. That whereis,of water ofpreserve rights

abe byare established or the userights admitted, may regulated
of thiscourt of have here to¥e no occasion disapprovechancery.

in case therelatter as there is to show that thisdoctrine, nothing
the. wateris need of such interference to use ofany any regulate

are inthose whose notamong controversy.rights
of theIn Arthur v. 1 it is said is no doubtCase, 447, therePaige

the in this as dam nuisancecase,of court the new (thejurisdiction
valu-in a measurewould thedestroy complainant’sthreatened) great

in If owner ofable which have been themills, operation many years.
the either has been of the watermills on side in the quiet enjoyment

and thusit,and the other to him ofdepriveprivilege, attempts
a as themills,his is proper,destroy preliminary injunction injury

case,in thatbe But the answerintomight lookingirreparable. upon
it the andfound,which stated the defendant’s wasright, by grants

stated,title there that the were to equallyentitledparties participate
in the use of the water. There was no chance for any controversy

the wasabout the the motion to dissolve injunctionandrights,
wherereiterated, cases,denied. doctrine is there that in suchThe

established, the the use of thethe are court would regulaterights
each the to he was entitled.water so as to whichproportiongive

Loomis, a for152,6 Barb. anOlmsteadv. S. C. was petition
the defendant water from the plain­frominjunction upon diverting

had the to asand forth that thetiff’s mill, setting plaintiff right
a tofrom certain as was forgemuch water dyke necessary carry a.

bellows, and the defendant had the toand two blacksmith’s right
remainder; and had been admittedthat the plaintiff’s bythe right

the defend­the defendant’s but thatall former owners of privilege,
allmill,race his so as to draw thehad the toant runningdeepened

theto of the mills.low, plaintiff’swater when it was injurygreat
the the be decreed.also that of mightThe bill prayed rights parties

therebill,Court dismissed the on the thatgroundThe Supreme
threatened,done orno in the bill asdamagewas irreparable alleged
in casecourt would not ofand that a of interpose exceptequity

have beenor the mustnecessity, pre­and rightstrong imperious
Wilber, 395,Fish v. Barb. S. C. was aat law. 7establishedviously

same the samedecided the courtcase, uponby ground.similar
in5 the decision Olmsteadv.423,the of Seld.In Court Appeals,
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“Loomis is tooverruled; and tbe court In regardsay (Ruggles,J.),
tbe on which the case I am com­point below,turned in the court
pelled to differ in from that dismissedcourt. The bill wasopinion
on the that the court hadof not concurrentground chancery juris­
diction with a court noof law in a case like the and thatpresent,
relief in firstcould be until the had beenequity granted right
settled at law. The ofof the theto use quantityright plaintiffs
water inspecified 1802,the deed tlieirof for the of drivingpurpose
paper-mill, is theclear, when connected withentirely especially

andlong use realof it for that Theuninterrupted onlypurpose.
between the thedifficulty after the ofconstructionparties, settling

deed, arises from the want of some mode of determin­satisfactory
noting, for theonly but the of waterfuture, whatpresent quantity

the areparties meas­entitled and to fix actualto, itrespectively by“urement.” The true and chan­was in a court ofproper remedy
andcery, the mode which the can determinedbeby controversy

with the least andexpense the of justice,greatest certainty doing
is referenceby to one or more one ofreferees,suitable whom
should be a capable or This course ofengineer pro­mill-wright.

enables theceeding court to exercise its futureofpower preventing
litigation.” He hisplaced as it would theopinion, seem, upon
case óf v.Belknap Trimble,that where there is a tocommon right
the use of the water, which is not in that courtdispute, prop­might
erly thisregulate common use of the water so as theto preserve rights
of each. But Parker, J., theplaces decision upon stronger grounds,“and It is wellsays, settled that courts of have concurrentequity
jurisdiction with courts of law in cases of thisnuisance ofprivate
character. The need notplaintiff set forth in the all thecomplaint
reasons anwhy should beinjunction It is thatgranted. enough
it that theappears is and has beenright unquestionable,plaintiff’s
recognized ancient use andby diversion,and that theenjoyment,

a recent act, has thebeing effect to the fromprevent plaintiffs carry­
on business ating their mills. It is not to in termsnecessary allege

that the threatened will be orinjury if it isirreparable,great appa­
rent from the facts set forth that such must be its effects. In such a
case it is not first to aestablish at He thennecessary law.”right
quotes v.Belknap Trimble,and the inthere usedrepeats language
regard to the common useregulating where there is a common

He thusright. theplaces decision, instance,in the first theupon
thatground it W'asa case where or mischief wasirreparable injury

done and threatened;being that a shouldtemporary injunction
have been issued; and then,that the andanswerupon examining

that no offinding fact was inquestion theaboutcontroversy parties’
but arights, only about whether each wascontroversy actually using

more or less than thus to thegetting him, use shouldbelonged
have been the court so as toregulated by to each hisgive rights.

I find the same doctrines held in a recent case in Vermont, Lyon
v. 32 Vt. whereMcLaughlin, 423, it was that bothagreed parties
had a to the of waterright contained in a certain dam ;privilege
and the was as toonly question the mode and means which theby
defendant was entitled to take the water from the dam, which
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had use. dependedit was he a to Thewater, conceded, right right
defendant held.the a under which theconstruction of deedupon

themade inIt was held a ease of wasthat jurisdictionequitable
bill, because, it admitted had commonthat the parties rightsbeing

ofextentin the and fix thewater-privilege, equity regulatemight
common, also thetheir as in and becausetenantsrespective rights

ofuse to makewhich the defendant tkreatened and was intending
the water would caused mischief to thehave plaintiff;irreparable
and the wasinjunction granted.

theconclude, then,¥e that there no differenceis between rights
of the and otherowners mills and the of anyof water-power rights

a courtin the offar aspersons other soany property, jurisdiction
with orof is when are interferedconcerned, theseequity rights

inter-threatened nuisance, it be that anyunlessby private may (1)
ference, from theireither actual threatened,or with these rights,

as and mechan-connected with theimportance manufacturinggreat
inical maimerinterests andof the State and from thecountry,

which mills and and neces-similar areother usuallyimprovements
andaffected in value the ofsarily by water-power,supplyaffecting
andthe effect businesswhich such interference has theany upon

mischiefowner,of the oftenerprofits perhaps produces irreparable
an with otheror threatens irremediable interferencethandamage

a court ofanddo;or of would toclasses berights likelyrights
would, on that assume toequity injunc-jurisdiction grantground,

and;tion casesand decide oftener in other classes ofthe case than
of casesthat of that classcourts haveof(2) equity jurisdiction

ofwhere ownersthere is an admitted severalcommon amongright
thethe use,same to determineto the commonprivilege, regulate

extent ofof their and the mode exercisingproperrespective rights
asand andasthem, affordingto litigation,enjoying tending prevent

law,ata more than could be obtainedandcomplete perfect remedy
and offact,as in the means ascertainingadequateonlyfurnishing,
and of v.Lyonthe therespective parties.determining rights

supra.McLaughlin,
case, be-But these have to theno presentprinciples application

defendants’cause here the instead theofplaintiffs, admitting right,
in Burnhamin with them theor that have commonthey any right

andsuchdam, or the water in the same, altogether;deny right
aitthe defendants claim a to draw water from throughwhile right

the defend-has been establishedbulk-head, that never byyet right
innor to the water thatlaw,ants at has the wholeplaintiffs’ right

is,here whetherlaw;settled and questiondam been at the primary
with to drawdefendants have in common the plaintiffsthe any right

seekdo thefrom the Burnham dam. Nor anywater plaintiffs
the defend-of for thattheytheir common denyadjustment rights,

and athem toants have in common with be adjusted;any right
underassume of a case anycourt of will not jurisdictionequity
when it isin toof commonrights water-power,adjustingpretense

theor needed parties,that all that is byapparent soughtperfectly
aand ofthem,either of is the disputedor settling establishing

the of legal princi-applicationwhichright, depends entirely upon
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andand the inpies, from the character ofwhere, question,right
the aestablished,evidence it is evidentlywhich it must beupon
case forof a andfor considerationthe jury,peculiarly appropriate
a in adecision court of law.

In a orcase or mischief is donewhere no damageirreparable
threatened; avoided,is or anywhere no of suits to bemultiplicity

caninterminable where thereor oppressive prevented;litigation
be no need either whenofprobably any injunction upon party,

their hasestablished;are and as thereonce wherelegal rights yet
been so little a everoccasion for that none hasinjunctiontemporary
been for;asked there be thewould seem to no reason whygood

settled,court should retain the ease until the at law shall beright
or issue should be to the determine thewhy any sent tojury right
at law, sound of orupon any principle equity jurisdiction equity
practice.

"We can asee no ofreason court should entertainwhy equity
anjurisdiction to in than in ainjunction case,this moregrant any

case of to real which never doneestate, is whereordinary trespass
adequate law;can be obtained in an action at 2compensation

928;Story see. under ourEq., though, courtspresent practice,
of will in timber,cases ofequity injunctions ornamentalgrant
trees, monuments, ores, and where the iscoal, aquarries, party
mere heor where exceedstrespasser, the limited with whichrights

ishe theclothed, the acts are or be an irre­upon ground'that may
to that 2parable ofdamage particular species Story Eq.,property.

929;sec. v.Smith 15 Vt. Jerome v.Pettingill, 82; Ross, 7 Johns.
Ch. 315.

But even it aas ease of nuisance, this casetreating private stands
no better. The of redress for or relief fromobtaining past injury,
future onmischief, account of an asnuisance, the directalleged
and of the is aprimary bill, not of itself branch ofobject equity

v.Coe Lake supra. It must be ajurisprudence. Co., andstrong
ofcasemischievous the havepressing necessity, or must beenright

established at entitle the calllaw, to to to his aidpartypreviously
athe of court ofjurisdiction v. 3Vanequity. Van Bergen Bergen,

rule,Johns. Ch. 282. Courts of as awill, interfereequity general
in those cases of nuisance where ofprivate the theonly, right party

is and the he mustclearly established, which neces-claiming injury
thesustain, if work be allowed to is such asarily proceed, of nature

no canthat be affordedadequate compensation by damages only.
on sec. 444."Water-Courses, The ofAng. jurisdiction chancery,

tosaid be concurrent of in casesthough with courts law of private
nuisance, will be in aidexercised of the commonordinarily only
law and iscourts, to immediate andpreventdesigned irreparable

and to the matter ofinjury, subject from'preserve controversy
destruction until the can be settled. When the isright right fully
settled at law a be sustained to into thebill effectfully carrymay

and endless But a courtjudgment, thereby prevent controversy.
of will never sustain a such tocase,bill in andchancery adjudge
settle the of the a into when dis-rights water-course,legal parties

That uninter-must be done a court aby law, byof orpute. long,
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11 135. ToLarnard,Prentiss v. Vt.user.andrupted undisputed
cited; Adams1860, and cases1859,3 Dan. Ch.effect isthe same

131; MayorVt. Hart v.cited; Booth,White v. 7211, and casesEq.
19 Eden on;6 Johns. Ch.;213 Reid v.3 Gifford,Albany, Paigeof

292;17 Me.cited; v.Witham,and cases Porter274,Injunctions
211.Wilson,22 Me.Russ v.

cited from our ownCo., reports,Lake beforeThe case of Coev.
and ifone;theto coverbi’oad in its presentis principlesenough

it must decisiveto be we think besustained,that case isthe oflaw
thinka well-considered Weopinion.this. That isof evidently

occasion to fromand see nosound,its are we departpositionslegal
them. The is thereforebill

costs.Dismissedwith

v.Arlin Brown.

chancery equitable lien of theEnglish in relation to thethe doctrine of theWhether
sold, purchase money,of theupon paymentvendor real the estate for theof estate

State,heirs, qumreof ?against partas his is of the thisthe vendee and law
ho, money agreednomay purchaseno such lien will exist where isthathoweverBut

land, only isconveyancehe the for the thepaidto for the hut where consideration
duringthe life ofagreement of the to and maintain vendor the suchsupportvendee

vendor.

Equity. widow,In Arlin, Concord, complainsof againstSarah
Carroll,in ofSandwich,Nathan II. of ourBrown, yeoman,county

Brown, tjieand and that onsaysseveral children of saidothers,
seized1855,A. D. thereofoftwenty-fourth September, beingday

in common form,in she deed ofconveyed,fee-simple, by warranty
her of said then alive sinceConcord,to butBrown,Sarahdaughter,

and the of said Nathan II. Brown and thewifedeceased, being
achildren,said her heirs and for certainevei',mother of assigns

in aforesaidland,tract or of situated Concordparcel (describing it),
thereon, herself the use andwith the to improve-reservingbuildings

as willlife,ment her natural moreof said premises during fully
in of Deedssaid recorded the for saiddeed, Registrybyappear

-were theMerrimack; that the said homesteadofcounty premises
reside;and still doesthe she had thatof on which longplaintiff,

said so tothe value of the reversion of saidconveyedpremises,
dollars,hundred andBrown, was about the sum of five thatSarah

named said deed as the thereof: That thesum was in consideration
deed was theactual and true consideration of said ofagreement
care of thesaid Brown to take plaintiffSarah support.and during

life,natural and there was no other considerationthe of herperiod
said : Thator to be for conveyance immediatelyagreed paidpaid

theof deed saidconveyance,execution said of Sarahtheupon
saidlived and from her hus-who hadBrown, apartlong separate

the house saidband, came to live with the in upon prem-plaintiff'
death,to do until her on the tenth ofises, and continued so day
the said Sarah Brown fur-A. D. which1858, periodApril, during


