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tbeof court tbewould ifvoid, such weremarriagepronounce any
had. It is no where that such inexists libelssuggested practiceany
for divorce. the 8 ;statute ch.Stat., 148, sec. Stat.By (Rev. Comp.

“a divorce the offrom bond be decreed forshall377), matrimony
the in ofcauses, favor the innocent thefollowing Byparty.”

is ano conferred to decree inlanguage authority divorce favor of a
third or at his instance.person,

The motionmust hedenied.

Goodwin Richardson.v.

Claims arewhich not mutual can not set off.be
B,A,judgmentA assignedin favor but been toappearing byof the record to have

0, A,can not off against judgment againstbe set to beappearinga in favor of but
assigned to D.

Debt aon recovered in in favor ofNovember, 1858,judgment,
the plaintiffs the &defendant, for M. S. claimedagainst §193.94.
the exclusive in the asinterest suit of the andassignees judgment,
so on writ.gave defendant, 1862,notice the The at the term,May
confessed tothe action the from§45.49,amount of with interest
the 27th of 1861, and to the residue theAugust, pleaded general
issue, with a brief statement that on the third of October,Tuesday
1858, one Ira Roster recovered fortheagainst plaintiffsjudgment
§129.02, which had been before to asdefendant,the ap-assigned

the thatrecord, 1861,on the of he settledpeared by 27th August,
and said dis-adjusted with the and tojudgment agreedplaintiffs,

his and to the the§45.49',charge judgment pay plaintiffs being
difference of said S.,the settlement made ofwithjudgments, being
the firm M. &of ItS. that the court declined to renderappeared

in Richardson,favor of in Fos-judgment but the execution favor of
“v.ter a recital,Goodwincontained as And whereas saidfollows:

debt and have been said I. Roster toassigned Williamjudgment by
as ofRichardson, record, that, &c.,we commandappears youyou

cause to be to said The was the&c. case triedpaid byassignee,”
court, and was transferred thefor decision this Ifof question.
whole co°urtshall be setof that the execution cansaid beopinion
off)then is be theto deducted from plaintiff’s§129.02 judgment;
otherwise is to thebe rendered for whole amount.judgment

Morrison for theStanley, plaintiffs.$

forClarke,W. C. S. G. the defendant.

aBell, TheC. J. is clear that pleaprinciple very upongeneral
inor notice other can set-off’thanset-off)of no demands be allowed

in samemutual,such as are the same theis,that between parties
the andIn the of rule in some cases realthisright. application

not the arenominal and defendant,merely regardedparties,plaintiff
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aofnamean note in theas if a is indorsedsuit uponbrought
and realthe indorser plaintiffnominal' a set-offplaintiff, against

Brown,237; v.Brown, 4 H. EatonEatonwill be admitted. v. N.
mutual28; Smith,6 v. 9 N. H. 285. But whereN. H. Bellows
naturetheirrecord are not inclaims the to thebetween parties

anhasat the that a thirdlaw, acquiredfact personassignable
ofa set-off anyinterest in the claim will not precludeplaintiff’s

ofat the timeclaim of the defendant theagainst plaintiff existing
3 H. 539.Little,v. N.Sanbornassignment.

a mutual charac-claims the in this ease are not ofThe of parties
ofclaimthe defendant. Theter. The claim is againstplaintiffs’

the defendant is in favor Foster the Thoughof plaintiffs.against
a thethe is rendered claim of Foster plain-judgment againstupon

the a that itclerk, byexecution contains recital thetiffs, by appears
anddefendant,the record that the debt has been to theassigned
theis the the ofthe sheriff’ commanded in execution from goods

Thetodefendant cause the debt to be to thepaid assignee.
of memorandumwhether virtue this andis,question by assignriient

tois made the the entitle h'mthe debt claim of so as toassignee,
notwith-offset the are of thatit and weagainst plaintiff; opinion

andthis in theRichardson was not law plaintiff,entry,standing
favor,the in in aswas not his seems apparentlaw quitejudgment

be enteredfrom the refusal of the court to order the tojudgment
in which hehis name. But his interest is ofmerely equitable,up

aavail himself a of and not byset-offbymay only judgments,
an action of debtof set-off’. If it toshould be necessaryplea bring

on name thethat it must in the of originalbejudgment, brought
not at lawactionThe of of causes ofplaintiff. rights assignees

in courts ofare a andto certain extent noticed protectedassignable
thesuits must be in the names oflaw, original par-but generally

thereal is to treated asties. our rule of the bepartyBy practice,
of the nominalnotices,entitled to be served with insteadperson

asinterest,in heif the name of such real orplaintiff, party, party
Rules, 22.called,often is on the doclcet as such. Generalis placed

the14;ch. sec. C. S.Stat., 196, personour statuteBy (Rev. 503),
debtor, increditor,or of the orthe estatehaving purchaser,right

be,deemed and shallreal estate taken in shall be toany execution,
creditor,remedies in all cases ofhave the and the»rights, privileges

to notice of hisor as alldebtor, persons right,purchaser, having
orcreditor, debtor,no theand act done or to original purchaser,by
his claimso if notice ofthat,shall thenceforth be of any validity;
treatedis entitled to be asexecution,the the partyis realput upon

the law to beexecution, to receive noticescreditor in the bythe
and the extent isthe to thecreditor,to appoint appraiser,given

favor, to andhim,his and seizin is to deliveredmade in beto be
in him theestate vests uponthe levy.

execution,ina this andeffect of such recital as appearsThe
the is no moreto the debt toto the officer pay assignee,direction

be madewhich would moreclerk,a certificate theby properlythan
thatit the recordexecution,the of the appears bybackupon fhat

to of the debt. But such assignee,the claims beparty assignee
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heldas the real has never been thethough regai’ded plaintiff,
creditor, so as to be entitled file the claim into set-off.

It is settled here that courts of law have to set off mutualpower
It is not is itnor for thejudgments. necessary, enough judgments

to ;be the nominal arebetween same for theparties though parties
mutual, if one of the has bondbeennominally judgments fide

will not be set off. The of theassigned willthey rights assignee
be real,The not the nominal willprotected. beparty, regarded.
It is not that the should in the name of thenecessary bejudgment

it. It is if it thatparty he is the realclaiming appearsenough
J.,owner. v. 28 N.Perley, H. 35. is also set­Wright ItCobleigh,

tled that an officer in such case can not make a set-off' of execu­
tions. In 3Thompson,Perkins v. 145, Richardson, J.,N. H. C. says:
“It is that one of the executions had bondbeen and foragreed fide
a valuable consideration to another and in such aassigned person,
case the was not entitled to have one of theplaintiff executions set
off the other.”against

It seems to us clear that if the defendant is to be as theregarded
creditor in the execution Foster v. Goodwin,and so entitled to make
a set-off' M. &Goodwin, S. must be as theequally regardedagainst
creditors in the execution Goodwin v. andRichardson, of' course
entitled to be a set-off ofprotected theagainst executions.

The set-off claimed the defendantby being inadmissible, judg-
ment must be rendered for the for theplaintiff's whole debt.

Richards v. Merrimack and Connecticut River Railroad.

power corporationThe of a railroad to moneyborrow and mortgage their property
byis not usual charters,limited the clause in their that shares shall not bo assessed

§100, moneyover and if more is necessary it shall bybe raised creating new shares.
of legislatureAn act the authorizing the trustees under a mortgagerailroad to sell

road,the is a ofratification the mortgage, so far as the publicState and is con-
cerned.
mortgageA of a torailroad secure bonds to be issued to raise money payto the debts

invalid,of the corporation, is givennot as to secure future advances.
mortgageA of the personal of aproperty railroad company is not invalid if sworn

by it,agentsto the theywho executed because signdid not inthe oath behalf of the
corporation.

vacancies in the board of trustees mortgageWhere under such a are to be filled from
bondholders,the the election of persons procuredwho have bonds for the purpose

themselves, invalid,qualifyingof not be heldwill if no fraud is intended.
A such,trustee does not chargeablecease to be as because he has parted thewith bonds

required qualification.as a
person chargedNo can be as trustee of a chargeabledebtor if is in equityhe a.to

trust,third person as cestui que by rightwhether he holds the property byor
wrong.

The writ was served on tbe trustees, Onslow Stearns and others,
in June, 1859, founded aon the defendants,judgment against upon
a claim due from the H. Central aRailroad,N.originally corpora-
tion established andJune, 1848, of an actunited, virtueby passed


