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of the court would pronounce the marriage void, if any such were
had. It is no where suggested that any such practice exists in libels
for divorce. By the statute (Rev. Stat., ch. 148, sec, 3 ; Comp. Stat.
87T), “a divorce from the bond of matrimony shall be decreed for
the following causes, in favor of the innocent party.”” By the
language no authority is conferred to decree a divorce in favor of a
third person, or at his instance.
The motion must be denied.
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Claims which are not mutual ean not be set off.

- A judgment in favor of A, but appearing by the record to have been assigned to B,
can not be set off against a judgment in faver of O, against A, but appearing to be
assigned to D.

DEepr on a judgment, recovered in November, 1858, in favor of
the plaintiffs against the defendant, for $198.94. M. & 8. claimed
the exclusive interest in the suit as assignees of the judgment, and
50 gave notice on the writ. The defendant, at the May term, 1862,
confessed the action to the amount of $45.49, with interest from
the 27th of August, 1861, and to the residue pleaded the gencral
issue, with a brief statement that on the third Tuesday of October,
1858, one Ira Foster recovered judgment against the plaintiffs for
$129.02, which had been before assigned to the defendant, as ap-
peared by the record, that on the 27th of August, 1861, he settled
and adjusted said judgment with the plaintiffs, and agreed to dis-
charge his judgment and to pay the plaintiffs $45.49, being the
difference of said judgments, the settlement being made with 8., of
the firm of M. & 8. It appeared that the court declined to render
judgment in favor of Richardson, but the execution in favor of Fos-
ter v. Gloodwin contained a recital, as follows: ¢ And whereas said
debt and judgment have been assigned by said L Foster to William
Richardson, as appears of record, we command you that, &e., you
cause to be paid to said assignee,” &e. The case was tried by the
court, and was transferred for decision of this question. If the
whole court shall be of opinion that the said execution can be set
off, then $129.02 is to be deducted from the plaintiff’s judgment;
otherwise judgment is to be rendered for the whole amount.

HMorrison ¢ Stanley, for the plaintiffs.
W. C. ¢ 8. G. Clarke, for the defendant.

Bzrr, C. J. The general principle is very clear that upon a plea
or notice of set-off, no other demands can be allowed in set-off than
such as are mutual, that is, between the same parties in the same
right. In the application of this rule in some cases the real and
not the merely nominal parties, plaintiff and defendant, are regarded
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as if a suit is brought upon an indorsed note in the name of a
nominal plaintiff, a set-off against the indorser and real plaintiff
will be admitted. Eafon v. Brown, 4 N. H. 287 ; Eaton v. Brown,
6 N. H. 28; Bellows v. Smith, 9 N, H. 285. But where mutual
claims between the parties to the record are not in their nature
assignable at law, the fact that a third person has acquired an
interest in the plaintifi’s claim will not preclude a set-off of any
claim of the defendant against the plaintiff existing at the time of
assignment. Sanborn v. Litile, 3 N. H. 539.

The claims of the parties in this case are not of a mutual charae-
ter. The plaintiffy’ claim is against the defendant. The claim of
the defendant is in favor of Foster against the plaintiffs. Though
the judgment is rendered upon a claim of Foster against the plain-
tiffs, the execution contains a recital by the clerk, that it appears by
the record that the debt has been assigned to the defendant, and
the sheriff’ is commanded in the execution from the goods of the
defendant to cause the debt to be paid to the assignee. The
question is, whether by virtue of this assignrhent and memorandum
the debt is made the claim of the assignee, so as to entitle h'm to
offset it against the plaintiff; and we are of opinion that notwith-
standing this entry, Richardson was not in law the plaintiff, and
the judgment was not in law in his favor, as seems quite apparent
from the refusal of the court to order the judgment to be entered
up in his name. But his interest is merely equitable, of which he
may avail himself only by a set-off of judgments, and not by a
plea of set-off. If it should be necessary to bring an action of debt
on that judgment, it must be brought in the name of the original
plaintiff. The rights of assignees of causes of action not at law
assignable are to a certain extent noticed and protected in courts of
law, but snits must generally be in the names of the original par-
ties. By our rule of practice, the real party is to be treated as the
person entitled to be served with notices, instead of the nominal
plaintiff) if the name of such real party, or party in interest, as he
is often called, is placed on the docket as such. General Rules, 22.
By our statute (Rev. Stat., ch. 196, sec. 14; C. 8. 508), the person
having the estate or right of the creditor, purchaser, or debtor, in
any real estate taken in execution, shall be deemed to be, and shall
have the rights, privileges and remedies in all cases of the,creditor,
purchaser, or debtor, as to all persons having notice of his right,
and no act done by or to the original creditor, purchaser, or debtor,
shall thenceforth be of any validity ; so that, if notice of his claim
is put upon the execution, the real party is entitled to be treated as
the creditor in the execution, to receive the notices by law to be
given to the creditor, to appoint the appraiser, and the extent is
to be made in his favor, and seizin is to be delivered to him, and
the estate vests in him upon the levy.

The effect of such a recital as appears in this execution, and
direction to the officer to pay the debt to the assignee, is no more
than a certificate by the clerk, which would more properly be made
upon the back of the execution, that it appears by the record that
the party claims to be assignee of the debt. But such assignee,
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though regarded as the real plaintiff, has never been held the
creditor, so as to be entitled to file the claim in set-off,

It is settled here that courts of law have power to set off mutual
judgments. It is not necessary, nor is it enough for the judgments
to be between the same nominal parties; for though the parties are
nominally mutual, if one of the judgments has been bond fide
assigned they will not be set off. The rights of the assignee will
be protected. The real, not the nominal party, will be regarded.
It is not necessary that the judgment should be in the name of the
party claiming it. It is enough if it appears that he is the real
owner. Perley, J., Wright v. Cobleigh, 28 N. H. 85. It is also set-
tled that an officer in such case can not make a set-off of execu-
tions. In Perkins v. Thompson, 8 N. H. 145, Richardson, C. J., says:
«“It is agreed that one of the executions had been bond fide and for
a valuable consideration assigned to another person, and in such a
case the plaintiff’ was not entitled to have one of the executions set
off against the other.”

It seems to us clear that if the defendant is to be regarded as the
creditor in the cxecution Foster v. Gloodwin, and so entitled to make
a set-off against Goodwin, M. & 8. must be equally regarded as the
creditors in the execution Goodwin v. Richardson, and of - course
entitled to be protected against a set-off of the executions.

The set-off claimed by the defendant being inadmissible, judg-
ment must be rendered for the plaintiffs for the whole debt.
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The power of a railroad corporation to borrow money and mortgage their property %3 :1,,?;(
is not limited by the usual clause in their charters, that shares shall not be assessed , 69 398!
over $100, and if more money is necessary it shall be raised by creating new shares.

An act of the legislature authorizing the trustees under a railroad mortgage to sell |70 119
the road, is a ratification of the mortgage, so far as the State and public is con- 41 127
cerned. 71 198

A mortgage of a railroad to secure bonds to be issued to raise money to pay the debts % }gg\
of the corporation, is not invalid, as given to secure future advances. N

A mortgage of the personal property of a railroad company is not invalid if sworn f‘% 513;
to by the agents who executed it, because they did not sign the oath in behalf of the |2 °
corporation.

‘Where vacancies in the board of trustees under such a mortgage are to be filled from
the bondholders, the election of persons who have procured bonds for the purpose
of qualifying themselves, will not be held invalid, if no fraud is intended.

A trustee does not cease to be chargeable as such, because he has parted with the bonds
required as a qualification.

No person can be charged as trustee of a debtor if he is chargeable in equity to a
third person as cestui que trust, whether he holds the property by right or by
wrong.
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THE writ was served on the trustees, Onslow Stearns and others,
in June, 1859, founded on a judgment against the defendants, upon
a claim originally due from the N. H. Central Railroad, a corpora-
tion established June, 1848, and united, by virtue of an act passed




