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tbefraud,instrument to in tbereformed,decree the be absence of
trustee should not be charged.

time,If and atrust, should,the effective afteroperative,originally
fail, fullybecause its become or have beenobjects impracticable

residue,the trustee be as trustee of theaccomplished, may charged
for the debtor himself. But if the trustees or if thefail, property

forfailhands,has into never allows the trust towrong equitygot
trustee,of a but will either awant proper appoint­compel proper

a 174, note;ment or will itself trustee. Adamsappoint KingEq.
46;5 DeBarante v. v.Donelly, Gott, 498;v. 6 Barb. CarterPaige

9 8437; 163;Jer.Orphan, Cow. v.Eq. Depeyster Clendenning,&c.,
310.Paige

These of course limit the actualwhichprinciples grounds upon
can the thetrustees be to cases of failure the trust. Ifofcharged

debtor,exists for the of other than the trusteestrust benefit theany
be thecan not because fund to be is inreachedcharged, equity,

is,that the law of the the andland, of theby property beneficiary,
Price,of the 42Mayhew 296;not debtor. v. Me. v. Wen­Pickering

20dell, 222;N. H. v. 1 v.Hinckley Williams, 492;Cush. Wright
H. 593;7 v. 4Bosworth, 57;N. Dickenson Pick. v.SuptonStrong,

Cutter, 8 Pick. 298.
theIf, then, defendant trustees subse-were or haveineligible,

become or if or others havequently evenincapable, they pos-got
of thesession can asnot beproperty by wrong, they charged
of the is thereforetrustees debtor. It to consider anyunnecessary

trustees,the election of theto or thequestions subsequentrelating
transactions in relation to the road or the it.funds fromarising
To whomsoever else the trustees be areaccountable, notmay they

to the in this case,so debtor nor to its creditors.corporation

v.State Divoll.

form,an for perjury distinctlyIn indictment it must inalleged,be some that tbe
accused was sworn.

court,“Made and in open wickedly, falsely, willfully,subscribed corruptly and know-
oath,tbeingly, following false and corrupt is in substance settingwhich as follows

affidavit, allegationout the is not a sufficient partythat the was sworn.
is material innot of anpart necessary found,It what indictment a averment is if it is

sufficient.otherwise

por perjury.Indictment The indictment that the de-alleged
anfendant commenced action of Iraassumpsit against Atwood,

waswhich entered at the Court of Common Pleas, Amherst,at the
third of 1859; the defendantTuesday April, andappeared pleaded
that the sued,instrument aupon note threeof hundredbeing
dollars, dated 1853,December ten24, dollars over and above the
rate of six dollars on a hundred dollars taken,wasyearfortfa

andreserved secured; and offered to his his oath,verify plea by
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with continued,a like as to another wasnote sued. The actionplea
and Maytransferred to theCourt,the atand,JudicialSupreme
term, 1860, deniedthe anddefendant filed to saidreplications pleas,

that said or securedhe, Divoll,thereby or tookindirectlydirectly
from &e.,said Atwood, for,for the of the sum sued&c.,lending,

interestany above the rate dollarsof dollars for hundredsix one
for one and hethat notyear, had or willinglydirectly indirectly,
taken or secured in in saidnote,and said sued and describedby
first count, &e., interest the and a likeany rate, &c.; replica-above
tion as to the second andcount, And was&c. it becamethereupon
a material between, court,.&c.,in said suit, &c., before saidquestion
and Divoll,to be interestsworn to said anyL. whetherJohnby

&c.,above, Divoll,was taken L.&c.,or secured andby, said John
on the 28d inof consenthis act andMay, 1860, at, &c., ownday by
said, &c., so &c., made andcourt, held, while said court was open,
subscribed in said before, &e., namedcourt, the said court lastopen
then and there and sufficient andcompetent authorityhaving power
to administer an oath to said L. in behalf,J. Divoll that wickedly,
falsely, and false andwillfully, corruptly, knowingly, the following

oath, whichcorrupt is in substance as J.follows: I &c.),(meaning,
L. Divoll, of, &c., I,on oath declare and thatsay (meaning, &c.),
have not at time, or taken orany directly indirectly, willingly

onsecured the sued A.,for in the action D. v. I.money of J. L.
&c.,(meaning, the rate of sixpending, interest above dol-&c.), any

lars on one hunched truth,dollars for one &c.&c., inwhereasyear,
the Divoll,statements of L.(negativing the and the saidso J.oath);

at, on,&c., &c., in didmanner, commit willfulknowingly, &c., &c.,
and &c.corrupt perjury,

There was a demurrer.general

Y. Sawyer,G-. and I A. the defendant.Eastman, for

J. B. forClark, theSolicitor, State.

Bell, C. J. the Devised itBy 21T,Statutes sec. is(ch. pro-4),
vided that in for or subornation ofevery prosecution perjury,

it shall be sufficient to set theperjury, forth offense beforecharged,
what court or such taken,oath or affirmation andperson was that
such court or had toperson administer thecompetent authority
same, with avermentsproper to the matter wherein thefalsify per-

is withoutjury forth otherwise than asassigned, aforesaid,setting
record or other inany or in thelaw, or com-equity,proceeding

mission or of such court whomor before theauthority person
was committed. It is to inthe indictment thisperjury objected

case, that it notis that the foundedsuit wasalleged upon any
instrument thefor of or and conse-debt,recovery any damage,

it did not it was a case inquently which, law,that suchappear by
an admissible,oath as was eithercould be or material. Butalleged
it seems to us that there is in forno foundation fact this objection.
In the an in court,that the actioncommencedallegation respondent
the cause is set forth in the most without allusionterms, anygeneral
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settingto inaction; butinstrument as the of theany foundation
isactionforth the stated that theof it ispleas distinctlyusury,

andfounded of which arenotes, given,the dates and amountsupon
andin the upondeclaredstatements of the the notesreplication,

recited,stated;mentioned in the are and in the oathpleas, distinctly
becan notare think itto,referred so that wethey again distinctly
forsaid that it is not the action was broughtthatdistinctly alleged

the described.of two notesrecovery promissory clearly enough
any"We do not indictmentdeem it material in what of thepart

isthatstated,material fact is isIf it wherealleged. any clearly
sufficient. UnderBut no this kind need stated.of beallegation

court,the statute at therecited, it would be to thatallege,enough
tried&c., &c., on to bea certain issue cameheld, there joinedduly

andcourt,D., A., defendant,between said saidand oneplaintiff, by
ma-werecertain and andthen there becamethereupon questions

terial, time, directlythat is to whether the said D. had atsay, any
inor fortaken on suedor-secured theindirectly, moneywillingly

said hundredaction, interest above the rate of six dollars on oneany
time, directlydollars for one and whether had atsaid D.year, any

threeor taken or in and a note forsecured certainindirectly, by
mentioneddollars, December, 1853,hundred thedated 24th ofday

saidinand described in the in said declarationfirst count D.’s
thenD. wasaction, rate, &e.,interest the and the saidaboveany

swornand there then and there dulyadmitted to and wastestify,
and authoritysaid court said courtby competent powerhaving(the

be-the said D.to administer an oath in andto said D. that behalf),
hiscourt,saidaforesaid, uponso sworn as then and there beforeing

did say,andaforesaid,oath corruptly,falsely, wickedly, willfully,
subscribed,himand and -make affidavit inswear,depose writing by
I, D.,J. L.isin substance and to the effect that to say,following,

truth,&c.,whereas in &c.
avermentA the indictment contains nois,second thatobjection

Theof the administration of an oath toffhe defendant. allegation
follow-theis that the defendant made and subscribedmerely
he wasthatit. no avermentfalse There isoath, recitinging

sworn.
indictment,in anfact and circumstance statedEvery necessarily

affirmmustbe laid that the indictmentis, directlymust positively,
undersuch a factso,the defendant did so and or that happenedthat

recital,ofand such circumstances. can not be stated waysuch It by
60; 125, sec.C.,2 P. ch.whereas, &c., or the like. Hawk.that

87; 21 Arch. Stra.371; 1363;1 2 Wat.337; Salk. Ld.Show. Raym.
1 Cr. L.1; 40;1 Burr. Ch.53; Indict.900; Ab., G,3 Mod. Bac.

in thematerialof a direct ofallegation236. The want any thing
canoffense,manner of thesubstance, nature,of the ordescription

whatever; and,intendment orbe implicationnot supplied by any
wordsof theomissionmurder,in an indictment for thetherefore,

murdravit,the wordsis not suppliedex malitiaprcecogitatd, by felonice
sec.25,P. ch.C.,them. 2 Hawk.the latter wordsalthough imply

1.Arch. sec.60; 87,1 Wat.
defendantthat theit mustin an indictment for appearperjury,So
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;169 Russ.L.Cr.309;2 L.sworn. Ch. Cr. Whart.was regularly
;Cr. 1286 9 East 537.

the phraseologythis thoughAll the forms contain allegation,
;oath Whart.and his corporalwas sworn tookfind,varies. Thus we

Arch. Cr. Plead.262;320; 2 toCh. Cr. L. 172279, &c.,Prec. to285,
due manner317, 624; was575,318; 572, &c.,C. to312, C. C. in.

was in314;; 284, 286, 294,Prec.sworn and took his oath Whart.
hisand takein writingmake aifidavitdue manner and didsworn

makosworn toin due manner;290 was;oath Whart. Prec.corporal
and there179; was then291; 2 L.answers;true Whart. Prec. Ch. Cr.
oath and; his316 did take; 294, corporalsworn Prec.Whart.duly

202;2 L.304; Cr.300, Ch.swear;then and there did Whart. Prec.
;affirmationhis solemn834;was 2 took;sworn Swiftlegally Sys.

184, 189, 195,2 L.305; oath; Ch. Cr.Whart. Prec. took his corporal
; in no185 andL.258; 568; ;C. did take his oath 2 Ch. Cr.C. C.

omitted.is thisform which under allegationhas come our observation
a3;the Stat.Stat., 190,statute ch. see. Comp.By 491),(Rev.

cred-“unless thededuction isis to be wheremade, usury pleaded,
takenitor not,will swear that he has or indirectly, willinglydirectly

in and the instru-for,or secured the sued or secured byon money
is the fact ofment aforesaid.” Itsued, interest above the rateany

oath,The theto this statement that saves the penalty.swearing
to boits its are the vitalstatement, falsehood,andmateriality, things

in was mustan indictment like this. That the swornalleged party
and to state itbe It is notalleged distinctly positively. enough argu-

a inferenceor to make such statement asmentatively, by implies
that a was the be.howeverparty sworn, strong implication may
Eor this defect

heThe demurrer must sustained.

Company.Amoskeag ManufacturingEastman v.

trial, stands,testimony thenincompetentis admitted on which is as the case'Where
evidence,competent bybut which is afterward made the introduction of other the

aside, uponthough testimonyverdict will not be even was admitted errone-sot such
grounds, being competentous madeanyand of its afterwardanticipationwithout

by other evidence.
fact, of aduring compromiseof for aindependent negotiationsadmission an madeThe

admission;controversy, making such andcompetent against partyis evidence the
the contro-subjectof the matter ofindependentthe thus admitted need not befact

fact,is, as dis-of aversy. requiredAll is that it be a distinct admissionthat
controversy.buyan to or atinguished peace, compromisefrom offer

against partythepaperof of a is sufficientSlight secondary evidence the contents
so,to do afteroriginal, but refusesby producingall doubts themightwho remove

proper notice.
discretion, properif aof hismay,a in the exercisejustice at trial termpresidingThe

court, case,made, in and his actiongivenrules of a willsuspend any of thecase be
ordinarily subjectbe to revision at the law term.not

number,distances, dimen-quality andand to thequestions relating heightsto andIn
subject, by measur-knowledge on thea has not absoluteobjects,sions of witness who

&c., expression ofing, testify impliedto ancounting, may not be able without
subjects.; questions andobjection testimony uponto the suchopinion that is nobut


