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Woodbury v. Jones.

1859,defendant, 12, thenplaintiff,of to theby August proposedlettertheWhere
Minnesota, move intomightin heliving that if he would come back to New-Boston

board,house, year’shis agive plaintiffthe he the and wifedefendant’s and would
elect; and thehemight carry any mightand he on defendant’s farm on termsthe

following, arrangementanreturn to in November whenplaintiff did New-Boston
;farm soon after refused to allowwas on the but the defendantcarryingmade about

farm, board; Held, it was <5om-carry or the thatplaintiffthe to on the to furnish —
letter,injury acceptance proposalto the the defendant’spetent for the find an of

and, found, consideration, damages, ofassessing expensesif so in the theto take into
removing to New-Boston.

Assumpsit. and threeThe was dated contained13,1860,writ April
thecounts. Plea, general.issue.

atsubstance, defendant,The in that New-declaration thealleged,
Boston, 1859, that thethe 12th of in considerationon day August,

sellin hisMinnesota,then resided the State of wouldwhoplaintiff,
and andNew-Boston,and remove to take of carryproperty charge

thethe withdefendant,on farm of the there residesituated,-and
himselfdefendant the the to furnish forfarm,on promised plaintiff
free ofand wife and house rent for the of oneboard space year,

cultivat-that the the ofand shouldplaintiff.charge, privilegehave
elect;and farm such terms as heon said mighting carrying upon

and re-Minnesota,the his inthat soldthereupon propertyplaintiff
December,in of with his1859,moved the monthto New-Boston

and the andfarm,with the defendant on thatto reside carryfamily,
farm;reside thehe has all times been to cultivate andat ready upon

refused tothe the ofdefendant, 1860,on first day January,yet
the and andwife,furnish and room for hisplaintiff’board house

to to on the farm.thepermit plaintiff’ carry
defendant,The a letter from referred tointroduced theplaintiff

1859, heNew-Boston, 12,in the whichdated Augustargument,
about first of of that atOctober,testified he the year,that received

Minnesota; andmissent,in that it was thushis residence Hampton,
in letter contained this clause:arose the its Thisreception.delay

comeback, andand like to“If can settle businessyou up.your
me,can the house and I willit move into withbest, givethink you

ata and on the farmboard,and may carrywifeyou year’s you any
you wish to.”lay may

wrote the defend­He testified that on this letter he toreceiving
not,he in the letter hedidant, some but thatmaking inquiries,

he notdefendant;of that did writesent, the thepropositionaccept
hisbut afterward soldto the defendant personal property,again,

went from Minnesotain the month of of1thatNovembei’,and year,
there he made aafter arrivalNew-Boston,to and that soon his

farm; heon and that andthe defendant to hiswith carrybargain
reside, and remainedthere towife, in December wenthis following,
could not consenta when defendant said-that he toweek, theabout

on; hehim that couldto the or let itthe farm carrylet plaintiff*
; there­his had leave and.thatthat he and wife betterandnot stay,
was as followstestified that said :leave. He bargaindidupon they

on theif the wouldthat plaintiff’ carrythe defendantThat proposed
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farm he would him all of the farm and thethe incomegive growth
of the stock, meat,the drinks and breadstuff'and would furnish all

for and thisthe that the propo­necessary family; plaintiff accepted
sition, it;or said that he and “when defendantwould do that the
told me to onleave, I told him I had come from Minnesota to carry
his toand for and it afarm, else, would benothing great damage
me.”

To show the sub-testified,amount of the alsoplaintiffdamages,
to theject defendant’s that in of his uncle’sexception, consequence

(the letter,invitation in he madehim,to as embraced hisdefendant’s)
his mind toup offer,to and hehisaccept proceededaccordingly

rent his farm in he ofMinnesota, wheat,which owned. “I sold my
which bushels,I had 195 Incents,at 57 on an bushel.peraverage,
a month or two afterward wheat to 80 cents. Sold oneadvanced

ofpair oxen, cows, &c.;two some beans,stock,young my potatoes,
also, atools, &c.;a all atmy farming including plows,wagon,
sacrifice. Left 200 bushels of ofcorn, unsold; also, 180 bushels
oats. on here. In con-my &e.,Brought bedding, wearing apparel,

ofsequence had formy nodisappointment employmentregular
self and wife after December 12, to 1860. I for1,April $90paid
fare of self, wife and child, and of Minnesotafromfreight my goods
to New-Boston.”

The of the 12,and thetestimony 1859,letter ofplaintiff August
was all the evidence introduced the and the defendantby plaintiff',
moved for a nonsuit, which was overruled the court.by

The defendant then introduced a letter from him,the toplaintiff
dated at Minnesota, 4,October the re-Hampton, 1859, onebeing
ferred to the as written theby plaintiff on of the one ofreceipt

12, 1859. AlsoAugust letter,another written the defendant toby
the 16,Octoberplaintiff', and1859, the andproduced by plaintiff;
the defendant testified in the cause, which the evidencewas only
introduced him. These were inby letters referred to argument.

the ofUpon question the other in-court,damages, things,among
structed the that it was for them to look at the situationjury proper
of the hisplaintiff, residence in and whether heMinnesota, see
made insacrifices the sale of inany otherwise,his orproperty,

here; that the fare and andof himselfcoming familyexpenses
in from Minnesota to heas also the losscoming New-Boston,
suffered in the sale of his inwere to be consideredproperty, proper

themaking up damages.
To this of the thepart the defendant andcharge excepted, jury,

í’eturned a verdict for the for the defendanthaving $90,plaintiff
moved to set the same andaside for a new errortrial, for supposed
in the of the andcourt said instructions to therulings jury.

1. Eastman,A. for the defendant.
1. The declaration a made on the 12th ofalleged promise day

1859, theto furnish and his wife with andAugust, boardplaintiff
house rent one and to him the of onyear, give carryingprivilege
the defendant’s farm. The evidence showed that no con-plaintiff’s
tract made tillwas hadNovember, after the come to1859, plaintiff
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essentiallymade wascontract thenand that theNew-Hampshire,
fatalatherefore,There was,different declared on.from the one

atstatedThis wasvariance and thebetween the declaration proof.
toassoamended,the the caseshall wishtrial, and if wenecessary

it,show
recovered2. to betheon,the declaredUpon damagescontract

theforandrent,could and housebe of thefor the value boardonly
theproved,farm. the contractof on the Uponprivilege carrying

stock,of thethe' farm,would the income of growthbedamages
there-meat, All the evidencedrinks for theand breadstuff’ family.

wasMinnesota, &c.,fore inthat of what was donewas toexcepted
erroneous.itthe court wasand of admittingtheincompetent, ruling

matters3. theAnd to theso with the instructions jury;given
the ver-stated inbe reckoned upthe court as toby makingproper

defendant.dict were for thenot to bepromised paid by

forMorrison, Clark, theStanley plaintiff.
in1. andThere declarationwas no variance between the proof

cor­this case. for the defendant’s wasThe consideration promise
asdefendant’s contractstated, substantiallyand therectly proved

thefirst,In theThe declaration contained three counts.alleged.
“thatdefendant’s to have in considerationwas beenpromise alleged

Minnesota,the return to New-­his inwould sellplaintiff’ property
second, inthethe defendant’s farm.” Inand onHampshire, carry

andconsideration come to New-Hampshirethat the plaintiff’would
third,on mutual werecarry the farm. In the promises alleged.

12, 1859,It is true in is butthe stated the declarationtime August
inthe have made at thisNew-Boston,contract is to beenalleged

and case a orState, this is not like the of bill of promis­exchange,
v.note, where is material. Atlantic Insurance Companythe datesory

36 defendant’s orSanders, N. H. 261. The promiseundertaking
was stated and house rent for theto he would furnish boardbe that

and wouldand his for one free ofplaintiff’ per­family year, expense,
mit him farm such as he elect.'to on the termsuponcarry might
The afterwardwas the first and thatthat thisproof was, proposition,
the him the income ofthe he woulddefendant told plaintiff give
the live infarm, stock;on the that he theand the mightgrowth

meats,house he furnish all the drinkshim,with and that would
breadstuff’s,Meats,and drinks and withbreadstuff’s for the family.

board,the behouse, substantiallyof the wouldoccupyingprivilege
as that no variance init,we understand and we submit there was

late afterthis and there the it comes tooif wasrespect, exception,
motion for aThe should have relied hisverdict. defendant upon

the motionN. H. ButRailroad,nonsuit. Eastern 35 357.Smith v.
inand evidence.for a nonsuit was waived proceeding puttingby

Thornton, 28 N. H. 47.207;H. Oakes v.Quimby Melvin,v. 35 N.
offcourt,2. The of the question damages,instructions theupon

was en-the defendant. Thewere to plaintifffavorablesufficiently
loss the nonfulfillmenttitled to remunerated for the sustained bybe

assuchand defendant was liable forcontract, damagesof the the
The defend-his of the contract.resulted from breachnecessarily
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ant’s was in would disposeconsideration that thepromise plaintiff
of onhis and carryin andMinnesota, come to New-Bostonproperty
his farm. to New-­not the inincurred"Why may expenses coming

á per­that incident to theHampshire, being plaintiff’snecessary
formance the If thecontract,of be recovered as ? plaintiffdamages
had contract,two hundred thepaid dollars in ofpart performance
he think,recover as and the sameit wemight prin­upondamages,

andciple, ease;the consider offered in thisthe evidencejury might
that it was to them the of damages,submitted onproperly question

connection,when were to inconsider,allowed thatespecially they
the fact that townthe had from theobtainedplaintiff employment
of 2 Pars.1, 1860.for himself and wife sinceLyudeborough April
Cont. ch.432, 7; Jones v. 3 18Van Ind. cited U. S.Patten, 107, Dig.
193; Johnson v. 2 46.Arnold, Cush.

Bellows, J. ofThe have found thejury propositionmight
12, 1859, made of have beenAugust letter the toby defendant,

and theaccepted, made and thereforethatbargain upon footing;
the of to con­expense of theNew-Boston would beremoving part
sideration for the in the declara­defendant’s as ispromise, alleged
tion. so,If the theit,consider injury might properly assessing

the same ifas he haddamages, moneythe defendant whichpaid
was ;to be instipulated as of the and suchconsiderationpaid part
cases it settled;seems to 360;be well N. H.Stevens v. 7Lyford,
where it heldwas that lumber con­advanced toward themoney
tracted be delivered,to notbe included,might speciallythough
stated in the declaration.

In this case the awas count on the contract itself.recovery upon
Indeed, isit so if hasfor the wholeclearly upon principle; price
been the ispaid, entitled to the full value the toplaintiff of goods

delivered;be but if has been the rule ofnothing paid, damages
would be the difference the and realbetween contract theprice
value, at the time event,and of in theplace delivery; although, any

is entitled some theplaintiff contract,to for the breach ofdamages
even if the value theof has fallen thegoods below contract price.
So, if he has failand the defendant to deliver thepaid part, goods,
the amount so be as hasmay recovered back and itpaid damages;
been held that the defendant, after can notpartreceiving payment,
be that,to fallpermitted show reason of the in the of suchby price

the would ofgoods, have suffered lossplaintiff deliverytheby
them. This 485,was Bush v. 2 Conn. andheld indistinctly Canfield,

isso 19 thev. 241. Bor we canDego see,Johns.Wagoner, aught
theincurred in to wasexpense New-Bostonby plaintiff removing

incurred in his of the contract,of aspart performance muchpart
as farm,would have the ofbeen on the or the paymentcarrying

and, the of v. wasmoney; Lyford,Stevensupon properlyauthority
in dis­considered the This wasassessing damages. expenditure

itself,in the ofand,the unlike casetinctly contractcontemplated
Stevensv. it set the the defendantLyford, is out in declaration. Had
broken contract before the had incurred any expense,his plaintiff
or thesuffered in the thenloss of it,any performance onlypart
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thethe of performance plain-value of costbeyond bytbe contract
recovered; as hadbut he performedtiff of his have beenwouldpart,

isindemnified. This parta he should beit is for thatpart, obvious
occasioned theof the defendant’s failure has plaintiff’;loss which the

the contractis,that in ofthe of money performanceexpenditure
failure,the-defendant’sand which has fruitlessdirectly, byproved

in 9190,and comes rule laid down Evans’ Pothierwithin the (see
21 cases. John-is sustained numerousbyWend. This view348).

theson v. 2 the defendant failed to46,Cush. whereArnold, supply
onstore, tradea at a certain to withwith stock ofplaintiff goods,

recoveras he had and the was allowed toshares, agreed, plaintiff
isfor and time. Sothe of to the loss ofexpense place,removing
to71, where the had refusedv. 17 defendantWend.Diggs Dwight,
tohada certain tavern which hestand, agreedofgive possession
oflease him. to recover theThe was allowed for expenseplaintiff

his declaration.thither,removal not stated in thespeciallyalthough
A in of thesimilar laid in Pothier case91,doctrine is down Evans’

timefailure of it held loss ofa lessor’s title land. was thatto So
in-and are directlyincurred in forexpenses preparation marriage,

Sherman,cidental to v.the breach of of Smithmarriage.promise
4 Cush. Shaw, C. J.408, per

On a to for the defendantcontract a certain raftingpay price logs,
an end theto it before the laborput mightplaintiffbegan; held,—

contract,recover to andthe immediate loss in thepreparing perform
in defendant allowedmen that the wasfor purpose, thoughproviding
to Durkeeshow that it cost inore was to be v.would than paid.
Mott, 77,8 whereBarnes,423. Nurse ThomasBarb. In v. Raymond
the defendant, ¿610,in of to let certain millsagreedconsideration
to the then refusedmonths,for six and to give possession,plaintiff

in,the the laid aswas recover for loss of stockallowed toplaintiff
the was in¿6500,and the found rent only,jurydamages; though

¿620value, in an action for breach of anSoper year. engagement,
to let was show thatcertain the torooms, plaintiff permitted they

awife,were his to used in her as milliner,taken for be business
from,and that had a considerable theshe sustained loss passing by
business, thisof a season of the for suchprofitable year being

location;an and the court held that this was notadvantageous
was to be set but. v.special Smith,which Warddamage required

11 11.Price
these it would seem that the mightauthoritiesUpon plaintiff

infor incurred in his donerecover iffamily,expenses removing
ofof a then and also for lossmade,execution contract probably

class casesit;caused and it come within that oftime by might
con-the the to his of thewhere readiness of perform partplaintiff

valueservices,for would entitle him to the fulltract, being personal
the forfarm,and of without deductionof the board anyproduce

least,on farm such seems to;the in the atlabor carryingplaintiff's
in for the hire clerks,be to contracts of agents,-the doctrine respect

for a shorterlaborers, servants, others,and or period,domestic year
that wasthe defendant can show the actuallyunless plaintiff engaged

2 and note.261,similar Greenl. Ev. a,or offered employment.
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But the court and instructed the thatfarther,went theyjury
take the ininto consideration the loss sustainedmight by .plaintiff

the sale his that heof evidence been received soldproperty, having
it at a sacrifice. If this sacrifice could be as within theregarded
terms of the it be a sale wasis,that if could found thatagreement,

events,the at all whether at a sacrificecontemplated by agreement
not,or then a loss sustained in that might,way perhaps, properly

be considered ;in the in this to thecase,butassessing damages say
least, it is not that was the socontract,appear clearlysuchmade to
as to the instructions that such losses were to bejustify unqualified
considered in the Beside, the declarationupmaking damages.
does not these losses as of the' claim tospecify grounds plaintiff’s

and unless are deemed to result from thedamages; they necessarily
breach defendant,the stated,should be inby order tothey specially

the defendant ofapprize the facts intended to be 1 Ch.proved.
Pl. 338-395; 1 243, c, could,Saund. note 5. Whether such losses
in mode of inbe included theany mustpleading, damages, depend

theupon character of the as found the and weagreement by jury;
think it is clear that thison havequite they foundmight, testimony,
it such as not to the the to claim for such lossesgive plaintiff right
in form.any

The other raised are not as thematerial, verdict is toquestions
set aside,be and arise;not itthey may althoughagain maybe

that the themade, on,after camesuggested agreement toplaintiff
furnish meat, drink and for thebreadstuff's if that is reliedfamily,
on, not inbe entire themay with declaration, whichconformity may
need to be amended.

setVerdict aside.

Cate v. Cate.

a party justifies"Whore the taking property legal authority,of another’s under or pro-
cess, ho must that instrictly conformityshow he has acted requirementswith the of
law, trespasser.otherwise he be awill considered

aids,He who in trespass, therebyabets or assists a becomes a inprincipal trespass.the
To trespass necessarymaintain it not be for the plaintiff provewill to that the act was

sufficient,intent;done any wrongful injurious-andwith it ifbeing it were without a
justifiable purpose, though accidentally, bycause or it done orwore mistake.

cattle,partyA impounding before he can sell the same at auction must protect himself
sale,by a legal jurisdictionof magistratewarrant and the must have and authority

to issue .the same.
give jurisdictionTo such magistrate, party respondingto the the is bound to thatshow

priorthe proceedings of himself inpound-keeper regular,and have been and con-
formity with the law.

plaintiff trespass permittedThe can maintain if the pound-keeper impoundedthe cattle
town,to be pound,driven from the for a ifpasturing, neighboringto or there be

any delayshown unreasonable part party impounding complyingon the of the in
requisitionsthe ofwith the statute.

Trespass, &c.,for the two oxen. Thetaking, plaintiff's taking
was The defendant then thatproved. on the 7th ofproved day


